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United States Court of Appeals for the 
District of Columbia 


Ill the Supreme Court of the District of Columbia 


Equity No. G0744 

J. Caul Isenbekg, Plaintiff, 
vs. 

Homeu S. Cummings, Attorney General of the United 
States, as Alien Property Custodian and AY. A. Julian, 
as Treasurer of the United States, Defendants. 


United States ok America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 
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Filed Februarv 24 19.9 G 


In the Supreme Court of the District of Columbia 

Equity Xo. G0744 

J. Caul Isknbeug, (Address, ('are of Reuben I). Silliman, 
o7 William Street, Xew York City), Plaintiff, 

vs. 

Homer S. (’em mints, Attornev General of the United 
States, as Alien Property Custodian and W. A. Julian, 
as Treasurer of tin* United States, Defendants. 

Bill of Com plaint 

(For just compensation under the Fifth Amendment and 
Section 9a of the Trading with the Enemy Act.) 

Comes now the plaintiff, by his attorney, George AY. 
Hott, and, for cause of action herein, states; 

1. That tin* plaintiff was born at Lihne, Kauai, Hawaii, 
September 12. 187(1; that his father, Paul Isenberg, and his 
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mother, Beta I sen berg, were then residing at Lihue and 
continued to do so for many years thereafter; that the 
plaintiff is now and ever since June 14, 1900, when Hawaii 
was made an organized territory of the United States, has 
been a citizen of the United States and has been at all 
times loyal to the government thereof and brings this suit 
in his own right. 

2. That the defendant, llomer S. Cummings, is the duly 
appointed and qualified Attorney General and Alien Prop¬ 
erty Custodian of the United States, and resides in the City 
of Washington, District of Columbia, and is sued in his 

official capacity; that the defendant, W. A. Julian, 
2 is the duly appointed and qualified Treasurer of the 

United States, and resides in the City of Washing¬ 
ton, District of Columbia, and is sued in his official ca¬ 
pacity. 

3. That this suit is brought bv plaintiff under authori¬ 
zation conferred by section 9(a) of the Trading with the 
Enemy Act, (40 Stat. 411, as amended), and, in pursuance 
of the requirement of said section 9(a), plaintiff has filed 
with the defendant, Cummings, as Alien Property Cus¬ 
todian, a notice of his claim under oath in the form required 
by said defendant, without application to the President, a 
copy of which claim is hereto annexed, marked Exhibit A. 

4. That on January 29, 1918, and for a number of years 
prior therto, the plaintiff was the owner, in his own right, 
of certain shares of stock in corporations organized and 
existing under the laws of Hawaii, which, on said date, 
were in the custody for safe-keeping, of plaintiff’s agent, 
IT. Hackfeld & Company, Limited, of Honolulu, an Hawaii¬ 
an corporation; that the number of shares of stock, so 
owned by the plaintiff, the names of the corporations and 
the value thereof on said January 29, 1918, were as fol¬ 
lows : 


Number of 


Value 

Shares 

Name of Company 

Jan. 29,1918 

1201 

II. Hackfeld & Co. Ltd. 

$584,280. 

944 

Lihue Plantation Co. Ltd. 

472,000. 

70 

Kekalia Sugar Co. Ltd. 

35,000. 


$1,091,280. 
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The said sum of $1,091,280 was the full and true value 
of said shares on January 29, 1918. 

5. That the Alien Property Custodian of the United 
States, under the provisions of the Trading with the 
Enemy Act, approved October 6, 1917, (40 Stat. 411), ! 
seized all of said shares on January 29, 1918, and ordered j 

them to be forthwith transferred into the name of j 
3 his local Depositary in Honolulu to- be held by said 

Depositary, voted and disposed of by said Deposi- j 
tary as he, the Custodian, should direct; that the Custodian j 
thereafter directed the sale and disposal of all of said 1 
property of the plaintiff, for public use, without making j 
just compensation to the plaintiff therefor. j 

6. That there has been paid to the plaintiff by the defen- I 
dants, or their predecessors in office, on account of the 
seizure and appropriation of plaintiff’s said property, the 
following sums of money, to-wit: 

(Date and mode of payment.) (Amount paid) 

October 16, 1928, Cash and Liberty bonds (val- i 

ued as of date of delivery) . $424,582.10 

Less 

Cash and dividends (also seized in 
1918 and reported in the Alien 
Property Custodian’s account in 
trust 12,616 in the name of plain¬ 
tiff) . $37,690.92 

Proceeds, 6 Oahu Railway and Land 

Company 6 r f bonds and interest, 7,616.86 45,307.78 


Makes 

Amount received by plaintiff (on account for 

said shares) . 

August 28, 1931, cash, . 

August 29, 1931, cash,. 

September 1st, 1931, cash,. 

Makes a total of, . 


379,274.32 

106,145.53 

43,243.36 

7,201.59 

$535,864.80 


(Received by plaintiff from the Custodian on account for 
said shares) 
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7. That there is now justly due and owing to the plain¬ 
tiff from the defendants by reason of the seizure 
4 and appropriation of his property, as aforesaid, af¬ 
ter deducting the payments heretofore made to him, 
as set forth in paragraph 6 hereof, the principal sum of 
$555,415.20, together with lawful interest or compensation 
for loss of use, as the just compensation to which plaintiff 
is entitled under the Fifth Amendment to the Constitution. 

That said sum of $555,415.20 is the difference between 


the value of said shares,.$1,091,280.00 

and the payments received thereon,. 535,864.80 

Leaving unpaid principal, . $ 555,415.20 


8. That the Plackfeld company, mentioned herein, was 
started in Honolulu in 1849 by Henry Hackfeld as a small 
trading concern and was carried on by him and his asso¬ 
ciates as a comparatively small business until in 1881 John 
F. Hackfeld, a nephew of said Henry Hackfeld, became a 
partner in it, and thereafter, by the foresight, energy, 
courage and persistance of said John F. Hackfeld, it was 
built up rapidly until it became, with its affiliated sugar 
plantations, the largest most-influential and most-profit¬ 
able sugar and mercantile enterprise in Hawaii. 

That the Lilme sugar plantation, which was owned and 
operated by the Lihue Plantation Company, Limited, in 
1918 and 1919, was developed by the father of the plain¬ 
tiff, Honorable Paul Isenberg, who went to Hawaii in 1858 
and settled at Lihue, on the Island of Kauai, on a compara¬ 
tively worthless tract of pasture land, and, by hard work, 
careful study and unceasing vigilance, improved said prop¬ 
erty until it became the best-cultivated and best-paying 
sugar plantation in Hawaii, and said Paul Isenberg as¬ 
sisted other owners to get the best results from their sugar 
plantation properties, and he, John F. Hackfeld and 
5 H. Hackfeld & Company, Limited, at all times as¬ 
sisted in the general development of the resources 
and prosperity of Hawaii. 

That said Paul Isenberg became a naturalized citizen 
of Hawaii in 1S74 and a Noble of the Kingdom in the same 
year, and thereafter sat for many years as a member of 
the House of Nobles and Senate of Hawaii and John F. 
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i 
i 

j 

Hackfeld helped to establish the Republic of Hawaii of j 
which he became a citizen. That said Paul Iscnberg espe¬ 
cially charged his family always to retain said shares of 
Stock in H. Hackfeld & Company, Limited, and Lihue Plan¬ 
tation Company, Limited, as their most cherished posses¬ 
sions, when they should be received by them after his death, 
and said securities were in Hawaii in the confidential cus¬ 
tody of said H. Hackfeld & Company, Limited, in reliance 
upon the long-established public policy of the United j 
States, by which the property and rights of the inhabitants 
of territory accepted by the United States upon cession, 
have been declared sacred—the term property including | 
every species of title and right. That said two companies j 
and their owners were at all times highly regarded by the j 
people of Hawaii and said plantations and business were 
managed with liberal, far-sighted policies. 

That plaintiff was made a director of said H. Hackfeld 
& Company, Limited, after the death of plaintiff’s brother, 
Alexander Isenberg, who had, for several years, been First 
Vice President and director of said corporation. 

That prior to the World War, plaintiff was intending to 
return to Honolulu to continue his active executive duties 
as a director of said company, but John F. Hackfeld, who 
remained in Honolulu much of the time prior to the World 
War, informed plaintiff, from time to time, that it was un¬ 
necessary for him to return to Honolulu, that the 
6 company was functioning perfectly and said Hack¬ 
feld advised plaintiff to remain in Germany and 
attend to the education of his children. That affiant was 
in Germany for that purpose when the World War began 
in 1914 and thereafter found it impossible to return to 
Honolulu or America until several years after the end of 
the World War. That as soon as communication was open 
between Germany and America, plaintiff learned, with 
surprise and intense shock, that his Hawaiian securities 
had been seized and appropriated by the Alien Property 
Custodian, and, about the same time, in the autumn of 
1919, as soon as a civilian could go to Germany from Amer¬ 
ica on private business after the World War, one Hotch¬ 
kiss, an attorney-at-law of New York, went to Bremen, and 
plaintiff and others of his family consulted and retained 
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him to look after their American interests and said Hotch¬ 
kiss instituted applications for executive allowances in their 
behalf which have since been earnestly pressed and are not 
yet fully determined, there still remaining: in the hands of 
the Custodian’s Depositary in Honolulu, Trent Trust Com¬ 
pany, Limited, several thousand dollars yet to be divided 
and paid lo the persons entitled thereto and said proceed¬ 
ings for that purpose are now pending in Hawaii. 

That on the 29th dav of Januarv 1918, when the Alien 
Property Custodian seized and appropriated the shares of 
the plaintiff and others, and at the time when said securi¬ 
ties were sold, the plaintiff was in Germany and without 
knowledge thereof, but in 1924, as soon after the World 
War as possible, the plaintiff and others, affected by the 
seizures and sales of the Custodian instituted suits in 
equity in Hawaii and California against the persons who 
had profited principally from said appropriation, and, on 
the advice of their counsel, an attorney of the San Fran¬ 
cisco bar, as plaintiffs, in said Hawaiian and Californian 
litigation, charged the said purchasers with fraud in 
7 acquiring said properties, through deceiving the 
Custodian; that the Custodian was named as a re¬ 
spondent in the litigation, but no relief was demanded 
against him. and lie filed an answer in which he asked in 
substance to be made a co-plaintiff with the other plain¬ 
tiffs, and that he be permitted to share the benefit of any 
recovery that might be obtained. That said suits were in 
no sense suits under section 9-A of the Trading with the 
Enemy Act, which Congress expressly made, by section 7 
of said act, the exclusive remedy of an American citizen 
whose property had been seized and sold by the Alien Prop¬ 
erty Custodian, nor was the Treasurer of the United States 
made a party to said suits. That after said litigation was 
begun it was pressed vigorously but ended in a judgment 
adverse to the plaintiffs, the court holding, among other 
things, that the Custodian had been fully advised of all 
the acts of his agents and had approved and directed all 
that they had done and that there was no fraud that had 
been proved in the case. That said case was pressed by the 
San Francisco counsel with the utmost zeal and energy 
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and not until the case of Becker Steel Company of America 
vs. Homer S. Cummings, et al., was decided by the Supreme 
Court of the United States, on November 11, 1935, did the 
plaintiff and others of his family learn that their true 
remedy for their great losses sustained from said seizure 
and appropriation of their property was under section 9-a 
of the Trading with the Enemy Act and the Fifth Amend¬ 
ment to the Constitution of the United States. 

That plaintiff did not have legal knowledge of his rights 
herein until said case of Becker Steel Company of Amer¬ 
ica vs. Cummings was decided by the Supreme Court of the 
United States in November 1935, and that at all times since 
the World War terminated, and they were able to do any¬ 
thing about it, plaintiff and his family have vigor- 
8 ously prosecuted their rights to the best of their 
knowledge, resources and ability and plaintiff has 
not been guilty of any laches in instituting this suit, nor is 
this claim in any sense a stale claim. 

WHEREFORE, plaintiff prays: 

1. That a writ of subpoena be issued by this Court to the 
defendants requiring them to answer this bill of complaint. 

2. That an order be made permitting the plaintiff to 
inspect all books, accounts, documents, reports, papers, 
cablegrams and letters in the Alien Property Division of 
the defendant Cummings office, pertaining to the matters 
in controversy herein. 

3. That an accounting be had to determine the exact 
amount of money the plaintiff is entitled to receive, as men¬ 
tioned in paragraph 7 hereof, including interest on the 
principal sum from the date of the taking of his property 
until payment is made, deducting payments heretofore 
made and interest paid thereon. 

4. That the Court determine just compensation to the 
plaintiff for the taking of his property for public use, to- 
wit, the value of his property as of the date of the taking 
less payment heretofore made, together with interest at 
the rate of 6 percent, from the date of the taking until com¬ 
pensation is made, and order and decree that the full 
amount of said just compensation be paid to the plaintiff 
by these defendants. 
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And for such other and further relief as to the 

9 Court shall seem just and proper. 

J. CARL IS EX BERG 

GEORGE W. HOTT, 

Attorney for Plaint if. 

REUBEN D. SILLIMAN, 

57 William Street, New York, N. Y. 

Of counsel. 

State of California, 

City and County of San Francisco, ss : 

J. Carl Isenberg, being first duly sworn according to law, 
deposes and says that he is the plaintiff named in the fore¬ 
going bill of complaint; that he has read the foregoing bill 
of complaint and knows the contents thereof and the mat¬ 
ters and things therein stated are ti*ue as he verily believes. 

J. CARL I SEN BERG 

Subscribed and sworn to before me this 14th day of 
February 1936. 

OH AS F. DUISENBERG 

(Notarial Seal) Notary Public in and for the 

City and County of San Fran¬ 
cisco. State of California. 

My commission expires August 
20th, 1936. 

10 Exhibit A. 

Filed February 24 1935 


Notice of Claim Pursuant to Section 9-a of the Trading 

With the Enemy Act 

Trust No. 12,616 
Claimant, J. Carl Isexbero. 

Homer S. Cummings, Attorney General, as Alien Prop¬ 
erty Custodian, Washington, D. C. 

The undersigned, hereinafter referred to as claimant, 
desiring to take advantage of section 9(a) of the “Trad¬ 
ing with the Enemy Act,” hereby gives you notice of claim, 
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without making application to the President, intending to 
immediately institute a suit in equity in the Supreme Court 
of the District of Columbia, believing the court is better 
able to hear and weigh the evidence and pass upon the 
claim than is the President with the pressure of the execu¬ 
tive business of the Government. 

1. Name of claimant: J. Carl Isenberg. 

2. Address of Claimant: Care of Reuben D. Silliman, 
57 William Street, New York, N. Y. 

3. No other person has any interest in this claim. 

4. The nature of the claim, notice of which is hereby 
given, is as follows: 

The claimant was the owner, on and prior to January 29, 
1918, of: 

1201 shares of the common capital stock of II. Ilackfeld 
& Company, Limited, 

944 shares of the capital stock of Lilme Plantation Com¬ 
pany, Limited, and 

70 shares of Kekaha Sugar Company, Limited, 

Hawaiian corporations, together with cash and other se¬ 
curities of no consequence as respects this claim. 

That all of said corporations were built up from 
11 small beginnings, principally by the claimant’s 
father, Paul Isenberg and John F. Ilackfeld. That 
said Paul Isenberg went to Hawaii in 1858 and settled at 
Lihue on the Island of Kauai on a comparatively worth¬ 
less tract of pasture land, and, by hard work, careful study 
and unceasing vigilance, improved said property, until it 
became the best-known, best-cultivated, best-paying sugar 
plantation in Hawaii and at the same time said Paul Isen¬ 
berg assisted the owners of other lands to get the best re¬ 
sults from their properties and generally promoted the 
growth and resources of Hawaii. In 1874 he was natural¬ 
ized as a citizen of Hawaii and in the same year Lunalilo, 
the King of Hawaii, appointed him a Noble of the King¬ 
dom and for many years thereafter he sat in the Hawaiian 
House of Nobles and Senate and was a highly honored and 
valued friend on the Hawaiian people. When H. Haekfeld 
& Company, Limited, was incorporated he became its presi¬ 
dent and when Hawaii became an American Territory, 
Paul Isenberg became an American citizen and remained 
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an American citizen until lie died in 1903. After liis death 
said John F. Hackfeld became president of H. Hackfeld & 
Company, Limited. He was a nephew of Henry Hackfeld, 
who founded H. Hackfeld & Company as a trading business 
in 1849. John F. Hackfeld came to Hawaii in 1877 and 
immediately became a clerk in said trading business of H. 
Hackfeld & Company, and in 18S1 became a partner and 
thereafter, by foresight, energy, courage and persistence, 
built up said H. Hackfeld & Company until it became, with 
its great sugar plantations, the Pioneer Mill, Lihue, Oahu, 
Kekaha, Koloa and others, the largest, most-influential, 
most-profitable and most-valuable business enterprise in 
Hawaii. During the entire period of its growth, it 
12 materially assisted in the commercial development 
of Hawaii generally. In 1894, when the Kingdom 
of Hawaii was overthrown, said John F. Hackfeld joined 
the Republic for the good of the country and shouldered a 
rifle and proved his loyalty, took the oath of allegiance and 
became an Hawaiian citizen and when the Islands were 
annexed bv the United States and organized as the Terri- 
tory of Hawaii in 1900, he became a citizen of the United 
States and remained an American citizen till his death in 
1932. 

All of the stockholders of said H. Hackfeld & Company, 
Limited, and its affiliated plantation companies, with the 
exception of a few small holdings, were loyal American 
citizens. 

After the death of claimant’s father, his brother, Paul 
Isenberg, became a political leader, Representative and 
Senator of Hawaii, and claimant’s brother, Alexander 
Isenberg, became the First Vice-President and executive 
manager of H. Hackfeld & Company, Limited, both of said 
brothers also having been born in and always having lived 
in Hawaii. On the death of said Alexander Isenberg in 
1905, claimant became a director of said H. Hackfeld & 
Company, Limited, and continued in said office until it was 
seized by the Alien Property Custodian. All of the shares 
of stock of claimant were left in Hawaii in the confidential 
custody of H. Hackfeld & Company, Limited, and were 
there (when they were seized by the Custodian’s agents) 
in reliance upon the long-established public policy of the 
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United States, by which the property and rights of the j 
inhabitants of territory accepted by cession by the United | 
States have been held to be sacred—the term prop- j 

13 erty having been declared to include every species 
of title and right. 

The shares of claimant in said three corporations were j 
seized by the Alien Property Custodian oil or about Jan- j 
uary 29th, 1918, and thereafter were disposed of at less j 
than their full and true value as hereinafter stated. 

As to II. Hackfeld <& Company, Limited, shares. 

H. Hackfeld & Company, Limited, was capitalized with j 
3,000 shares of preferred stock of the value of $300,000 j 
and 37,000 shares of common stock; claimant’s interest in j 
the assets of H. Hackfeld & Company, Limited, after allow¬ 
ing $300,000 for the preferred stock, was .03246 thereof. 

After seizing claimant’s said 1201 Hackfeld Company 
common shares, the Alien Property Custodian, on or about 
August 20, 1918, unlawfully and in contravention of the 
rights of claimant under the Fifth Amendment to the Con¬ 
stitution of the United States, and without the claimant’s 
knowledge or consent, having erroneously determined the 
claimant and others holding more than a majority of said 
H. Hackfeld & Company, were German nationals, whereas 
they were at all times loyal American citizens, ordered 
said H. Hackfeld & Company, Limited’s assets sold and 
transferred, as a going concern, to a new Hawaiian corpo¬ 
ration, organized by the Alien Property Custodian’s agents 
in Hawaii and named American Factors, Limited, in ex¬ 
change for 50,000 voting trust certificates of said American 
Factors, Limited—convertible, three years after the end 
of the world war into an equal number of common shares. 

The Alien Property Custodian thereafter ordered his 
agents, without the knowledge or consent of claimant, to 
sell said voting trust certificates for an arbitrary price fixed 
by him of $150 each, or a total of $7,500,000, as the 

14 value of the assets of H. Hackfeld & Company, Lim¬ 
ited, to a favored list of subscribers, including them¬ 
selves but not the claimant—and, after deducting $300,000 
for the preferred stock, ordered that .03246 of the said 
proceeds, amounting to $236,597, or thereabouts, be paid 
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in 4th, 414 % Liberty bonds at par, into a trust in the Cus¬ 
todian’s office in the name of claimant and numbered 12,616. 
Thereafter payments were made to claimant in cash and 
Liberty bonds, covering said sum, or the approximate 
amount thereof, with Liberty bond and other interest col¬ 
lected by the Custodian thereon. 

Said price of $7,500,000, arbitrarily fixed by the Alien 
Property Custodian as the value of the assets of said H. 
Haekfeld & Company, Limited, as a going concern, was in 
fact $10,S00,000 less than the full and true value thereof 
and the loss and injury to claimant, by reason of said sale 
and orders of the Alien Property Custodian, was $347,683 
and lawful interest, or compensation for loss of use. 

As to Lihue Plantation Company, Limited, shares. 

The Alien Property Custodian and his agents, further 
disregarding claimant’s American citizenship, ordered, 
without the knowledge or consent of claimant, the sale of 
claimant’s 944 shares of said Lihue Plantation Company, 
Limited, stock (with other shares) and coerced would-be 
purchasers from freely bidding at said sale, repelled per¬ 
sons willing to pay a higher price therefor, and sold same, 
pursuant to a prearranged plan, to said American Factors, 
Limited, to give it a stock control of said Lihue Plantation 
Company, Limited, on or about May 27th, 1919, (or six 
months after the Armistice,) at $205.85 or thereabouts per 
share, notwithstanding said shares were worth at their full 
and true value $500 per share and that other com- 
15 petent and financiallv-able bidders were ready, will¬ 
ing and able to pay $500 per share for same, if they 
had not been coerced from doing so, by the Custodian and 
his agents,—all in contravention of the rights of claimant, 
as an American citizen, under the Fifth Amendment to the 
Constitution of the United States and to the injury and 
loss of claimant in an additional sum of $277,677.60, and 
lawful interest, or compensation for loss of use. 

As to Kekaha Sugar Company, Limited. 

Notwithstanding Kekaha sugar plantation was located 
on land leased from the Hawaiian Government, under a 
lease which was to expire in 1920, the Custodian ordered 


ISENBERG VS. JACKSON ET AL. 


13 


said 70 shares of claimant sold on January 17, 1919, (with 
other shares,) and approved a sale thereof at far less than 
the full and true value of said shares on said date. After 
the said sale of Kekaha shares was completed the lease 
of the company’s plantation was renewed for fifteen years. 

That the full and true value of claimant’s 70 shares of 
Kekaha stock on January 29, 1918, and on January 17, 
1919, was $35,000, but the amount accepted by the Custo¬ 
dian, in payment therefore, was only $11,074.32,—making 
the loss of claimant by reason of said sale an additional 
sum of $23,925.68 and lawful interest or compensation for 
loss of use. 

Summary of amount claimed. 

Value of shares at time of seizure and sale: 


1201 H. Hackfeld & Company, Ltd.$584,280.00 

944 Lihue Plantation Company, Ltd. 472,000.00 

70 Kekaha Sugar Company, Litd. 35,000.00 


$1,091,280.00 

16 Amounts paid to claimant on account for said 
shares: 

October 16, 1928, Cash and Liberty bonds— 

(being $424,582.10—less $45,307.78, paid on 


account of other property) . $379,274.32 

August 28, 1931—cash, . 106,145.53 

August 29, 1931—cash,. 45,243.36 

September 1, 1931—cash,. 7,201.59 


Makes total received thereon.$535,864.80 


From the value thereof, .$1,091,280.00 

Deducting amount received,. 535,864.80 


Leaves, ..$ 555,415.20 


Claimant therefore claims said sum of $555,415.20 and 
legal interest or compensation for loss of use. 

5. The claimant represents and alleges that claimant 
from his birth on September 12, 1870, until June 14, 1900, 
was a citizen of Hawaii, and, since June 14, 1900, has been 
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a citizen of the United States and owner of the property 
and rights claimed under the provisions of section 9(a) of 
the “Trading with the Enemy Act;” that no person or per¬ 
sons whatsoever have any interest in or lien upon the pro¬ 
ceeds of the claim set forth in the within notice; that the 
notice is not filed in collusion with any enemy or ally of 
enemy, or any other person or persons, for the purpose of 
avoiding the terms and provisions of the “Trading with 
the Enemy Act;” that the claim herein referred to is in all 
respects bonafide and there are no set-offs, counter- 

17 claims, or defenses, except as herein stated. 

Dated, February 14, 1936. 

(Signed) J. CARL ISENBERG 

State of California, 

City and County of San Francisco, 

I swear that the foregoing statements arc true and cor¬ 
rect to the best of my knowledge and belief. 

(Signed) J. CARL ISENBERG 

Subscribed and sworn to before me this 14th day of Feb¬ 
ruary, 1936. 

(Signed) CHARLES F. DUISENBERG 
Notary Public in and for the City and 
County of San Francisco, State of 
California, 

My commission expires August 20th, 
1936. 

(Notarial seal) 

18 Order arid Decree 

Filed November 22 1937 
* * * 

This cause coming on to be heard before me on the defen¬ 
dants’ motion for leave to substitute answer and file a 
counterclaim and the parties hereto being represented by 
their respective counsel, and after argument upon the ques¬ 
tions raised by said motion, and the Court being fully ad¬ 
vised in the premises, it is this 22 day of November, 1937, 
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ORDERED, ADJUDGED and DECREED that said mo¬ 
tion for leave to substitute answer and file a counterclaim 
be, and the same is hereby allowed. 

DANIEL W. O’DONOGHUE j 

Justice 

19 Defendants’ Defense in Point of Law , Answer 

and Counterclaim. 

Filed November 30 1937 

• * * 

Defense in Point of Law 

i 

Come now the defendants Homer S. Cummings, Attorney 
General of the United States, as Alien Property Custodian, 
and W. A. Julian, as Treasurer of the United States, and 
for defense in point of law to the bill of complaint, say: 

I. That the plaintiff has not stated sufficient facts to 
constitute a cause of action. 

II. That the plaintiff has not stated a sufficient cause of 
action within the jurisdiction of this Court under Section 
9 of the Trading with the Enemy Act. 

III. That the bill of complaint discloses on its face that 
the plaintiff has no cause of action. 

Answer 

And not waiving their said defense in point of law the 
defendants answer the bill of complaint and say: 

1. As to so much of paragraph 1 as states “that the 
plaintiff was born at Lihue, Kauai, Hawaii, September 12, 
1870; that his father, Paul Isenberg, and his mother, Beta 
Isenberg, were then residing at Lihue, and continued to do 
so for many years thereafter,” defendants have not suffi¬ 
cient knowledge to form a belief in regard thereto and 

therefore demand strict proof thereof. Defendants 

20 deny that the plaintiff is now and ever since June 14, 
1900, when Hawaii was made an organized territory 

of the United States, has been a citizen of the United States 
and has been at all times loyal to the Government thereof. 
Defendants admit that this suit is brought in plaintiff’s 
own right. 

2. Paragraph two is admitted. 
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3. Defendants admit that a copy of Exhibit A has been 
filed with the defendant, Cummings, as Alien Property Cus¬ 
todian, without application to the President, but defendants 
deny that said Exhibit A is a notice of claim in the form 
required by said defendant. The other allegations of para¬ 
graph three of the complaint are allegations of law which 
defendants neither admit nor deny. 

4. So much of paragraph four as states that on January 
29, 1918, the defendant was the owner of 1201 shares of the 
stock of H. Hackfeld & Co., Ltd., 944 shares of the Liliue 
Plantation Co. Ltd., and 70 shares of the Kekaha Sugar 
Co. Ltd., and that said shares of stock were in the custody 
of H. Hackfeld & Company, Limited, of Honolulu, is ad¬ 
mitted. The other allegations of paragraph four are de¬ 
nied. 

5. So much of paragraph five as states that the Alien 
Property Custodian of the United States, under the pro¬ 
visions of the Trading with the Enemy Act, approved Oc¬ 
tober 6, 1917, (40 Stat. 411), seized all of said shares on 
January 29, 1918, and ordered them to be forthwith trans¬ 
ferred into the name of his local depositary in Honolulu 
to be held by said depositary, voted and disposed of by 
said depositary as he, the Custodian, should direct, is ad¬ 
mitted. Defendants admit that the Custodian directed the 
sale of the 944 shares of stock in Liliue Plantation Co. Ltd., 
and the 70 shares of stock in Kekaha Sugar Company, Ltd. 
Defendants deny that the 1201 shares of stock in H. Hack¬ 
feld and Company, Ltd., were ever sold by the Custodian 

but aver that said shares were merelv voted bv the 
21 Custodian or his agent for certain corporate pur¬ 
poses including the dissolution of H. Hackfeld & 
Company, Ltd. Defendants further aver that the proceeds 
received by the Custodian from the sale of the Liliue and 
Kekaha stocks and the liquidating dividends received by 
him on the Hackfeld stock were subsequently delivered to 
the plaintiff and that all things done by the Custodian with 
reference to all of said stock, including the seizure, man¬ 
agement and disposition of the same were in strict accor¬ 
dance with the provisions of the Trading with the Enemy 
Act. 

6 . Defendants deny that paragraph six is a correct state¬ 
ment of all of the funds returned to plaintiff. 
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7. Paragraph seven is denied. 

8 . As to the allegations of the first, second, third and 
fourth paragraphs of paragraph eight (appearing on pages 
4 and 5 of the complaint), defendants aver that said allega¬ 
tions are not pertinent or material to any issue herein and 
pray that the same may be stricken from the bill of com¬ 
plaint; however, if an answer to said allegations be re¬ 
quired these defendants aver they have not sufficient knowl¬ 
edge thereof to form a belief in regard thereto and there¬ 
fore demand strict proof of the same. 

So much of the fifth paragraph of paragraph eight (ap¬ 
pearing on page 5 of the complaint) as alleges that plaintiff 
was in Germany when the World War began in 1914 is ad¬ 
mitted. As to the other allegations of said fifth paragraph 
of paragraph eight, the defendants aver they have not suffi¬ 
cient knowledge thereof to form a belief in regard thereto 
and therefore demand strict proof of the same. 

As to the allegations of the sixth paragraph of paragraph 
eight (appearing on page 6 of the complaint), defendants 
admit that on the 29th day of January, 1918, when the Alien 
Property Custodian seized the shares of the plaintiff and 
at the time said securities were sold, the plaintiff 
22 was in Germany. Defendants also admit that plain¬ 
tiff instituted suits in Hawaii and California in which 
the Alien Property Custodian was named as a respondent, 
and that said litigation ended in a judgment adverse to the 
plaintiffs, the court in said action holding, among other 
things, that no fraud had been proved in the case. As to 
the other allegations of said sixth paragraph of paragraph 
eight, the defendants have not sufficient knowledge to form 
a belief in regard thereto and therefore demand strict proof 
thereof. 

As to the allegations of the seventh paragraph of para¬ 
graph eight (appearing on page 7 of the complaint), the 
defendants deny that the plaintiff has not been guilty of 
any laches in instituting this suit and deny that this claim 
is not a stale claim. 

9. Further answering the defendants deny each and every 
allegation either of law or fact contained in the complaint 
except the allegations of fact hereinabove specifically ad¬ 
mitted. 
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10. Further answering the defendants aver that the 
plaintiff has been guilty of laches and that the alleged 
causes of action attempted to be set up in said complaint 
constitute stale claims. 

11. Further answering, defendants aver that this action 
is barred by the statutes of limitation by reason of the fact 
that the same was not commenced within six years after 
any right of action accrued under the allegations set out in 
the bill of complaint. 

12. Further answering defendants aver that the present 
action is barred by reason of the fact that the notice of 
claim on which the same is predicated was not filed with the 
Alien Property Custodian within the period provided by 
the Trading with the Enemv Act. 

13. Further answering defendants aver that on Novem¬ 
ber 1st, 1923, the plaintiff by his attorney-in-fact executed 
a release, a copy of which is hereunto annexed, marked Ex¬ 
hibit A, and made a part of this answer. 

23 14. Further answering defendants aver that on 

July 25, 1932, the plaintiff by his attorney-in-fact, 
Reuben I). Silliman, executed a receipt and release, a copy 
of which is hereunto annexed, marked Exhibit B, and made 
a part of this answer. 

15. Further answering defendants aver that at the time of 
the seizure of his property by the Alien Property Cus¬ 
todian plaintiff was resident within the territory of Ger¬ 
many with which the United States was then at war and 
was an enemy within the meaning of the Trading with the 
Enemy Act. That all of the property of the plaintiff seized 
by the Custodian was seized, managed or disposed of in 
strict accordance with the provisions of the Trading with 
the Enemy Act and that all of said property or the net pro¬ 
ceeds received therefrom by the Custodian were paid over 
or delivered to the plaintiff prior to the commencement of 
the present action. 

16. Further answering the bill of complaint, defendants 
aver that on or about September 5, 1924, this plaintiff com¬ 
menced an action in the Superior Court of the State of 
California in and for the city and county of San Francisco, 
in Department No. 2 of said Court, said action being No. 
149,913, (hereinafter called the “California Suit”), in 
which the then Alien Property Custodian was made a party 
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defendant. That tile issues in the present action as to the 
1201 shares of stock in TT. TTackfeld & Company, Ltd., men¬ 
tioned in paragraph 4 of the complaint, are the same as 
those which were litigated in the California suit. That said 
California suit was tried upon its merits and resulted in a 
judgment against the plaintiff and in favor of the then 
Alien Property Custodian. That the judgment in said Cali¬ 
fornia suit has never been reversed and remains in full 
force and effect. That the issues herein as to the 1201 
shares of stock in 11. Hackfeld & Company, Ltd., are res 
judicata. 

Counter claim 


i 


I 

i 


By way of counterclaim the defendants, on information 
and belief, aver as follows: 

24 1. That the allegations contained in the answer 

are hereby incorporated in and made a part of this 
counterclaim. 

2. That this counterclaim is brought pursuant to Section 
24(1) of the Judicial Code, Section 17 of the Trading with 
the Enemy Act and the Executive Order of August 29,1935, 
copy of which Executive Order is hereto annexed and 
marked Exhibit “D”. 

3. That all of the plaintiff’s property in the United 
States, including that mentioned in paragraph 4 of the 
complaint, was seized by the then Alien Property Custodian 
on or about January 29, 1918, upon a prior determination 
by the Custodian that the plaintiff was an enemy within 
the meaning of the Trading with the Enemy Act (Act of 
October 6, 1917, c. !06; 40 Stat. 411) and said property, or 
the proceeds thereof from time to time, were deposited in 
an account in the Alien Property Custodian’s office desig¬ 
nated as Trust =:1261G.” 

4. That on the date of the seizure of his property by the 
Custodian as aforesaid, as well as during all time since 
April 6, 1917, and for many years prior thereto, the plain¬ 
tiff was resident within the territory of Germany with ! 
which the United States was, on the date of said seizure, j 
at war; and that the plaintiff was an enemy within the 
meaning of Section 2 of the Trading with the Enemy Act. 

5. That on the date of the seizure of his property by the 
Custodian as aforesaid, and at all of the times hereinafter 
mentioned in this counterclaim, plaintiff was not a citizen 
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of the United States. At all of said times plaintiff was 
and is now a citizen or subject of Germany, or was not and 
is not now a citizen of any nation, state, or free city. 

6. That pursuant to the provisions of the Winslow Act 
(Act of March 4, 1923, c. 285; 42 Stat. 1511) certain pay¬ 
ments were made to the plaintiff out of the property in 
said Trust =12616, leaving* a balance therein on March 24, 
1928, of approximately $530,727.63. 

25 7. That on November 30, 1927, the plaintiff filed 
a notice of claim with the then Alien Property Cus¬ 
todian, together with supporting affidavits and written rep¬ 
resentations, demanding the return to him of all of the 
property then on deposit in said Trust #12616. 

8. No order for the allowance or disallowance having 
been made on the claim filed by the plaintiff on November 
30, 1927, the plaintiff on March 24, 1928, filed a further 
notice of claim pursuant to the Trading with the Enemy 
Act as amended by the Settlement of War Claims Act of 
1928 (Act of Marti 10, 1928, c. 167; 45 Stat. 254) demand¬ 
ing the return to him of the balance then remaining in said 
Trust #12616, amounting to approximately $530,727.63; 
and thereafter on May 10, 1928, plaintiff filed* with the then 
Alien Property Custodian a written consent pursuant to 
the requirement of Section 9(m) of the Trading with the 
Enemy Act as amended, agreeing to the postponement of 
the return of 20% of the balance then remaining in said 
Trust #12616, amounting to approximately $106,145.53, 
and its investment in accordance with Section 25(a) of the 
Trading with the Enemy Act as amended by the Settle¬ 
ment of War Claims Act of 1928, and also agreeing to the 
postponement of the return of so-called unallocated earn¬ 
ings on the investment of the cash and proceeds from the 
seized property from the date of its seizure to March 4, 
1923, a copy of which consent is hereto annexed marked 
Exhibit “C”, and hereby made a part of this counter¬ 
claim. 

26 9. Pursuant to the notice of claim and consent set 
out in Paragraph 8 above, an order was made by the 

then Alien Property Custodian on October 9, 1928, direct¬ 
ing the return to the plaintiff of 80% of the balance in 
Trust #12616, to wit, $424,582.10, and this sum was there¬ 
after paid to the plaintiff. 
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10. That on January 15, 1929, the Secretary of the Treas¬ 
ury of the United States, having formally requested, as 
authorized by Section 25(a) of the Trading with the Enemy j 
Act, as amended, the Alien Property Custodian to invest 
monies retained by him pursuant to Section 9(m) of said 
Act, as amended, in participating certificates issued by the 
Secretary of the Treasury of the United States, in accor¬ 
dance with Section 25 of said Act, as amended, against the 
German Special Deposit Account created by Section 4 of 
the Settlement of War Claims Act of 1928, the then Alien 
Property Custodian relying upon the written consent and 
authorization of this plaintiff and of other German claim¬ 
ants, did on or after said January 15, 1929, invest in ac- j 
cordance with Section 25 of the Trading with the Enemy j 
Act as amended, in one or more participating certificates | 
issued bv the Secretarv of the Treasure against the Ger- ! 
man Special Deposit Account, and this investment by the 
Alien Property Custodian consisted in part of the money j 
constituting the 20^ of said Trust #12616, to the reten- j 
tion and investment of which this plaintiff had specifically 
consented, and consisted in further part of the unallocated 
earnings on said seized property as defined by Section 26 
of the Trading with the Enemv Act, to the retention and 
investment of which the plaintiff had also specifically con¬ 
sented. 

27 That the Secretary of the Treasury, pursuant to 
section 4 of the Settlement of War Claims Act, did 
deposit this January 1929 investment by the Alien Prop¬ 
erty Custodian, which included the 20^ of said Trust 
#12616, in the German Special Deposit Account, and is¬ 
sued under Section 25(e) of the Trading with the Enemy 
Act, as amended, to the Alien Property Custodian, as non- 

negotiable evidence of his investment, a certain certificate 
' w ' m 7 
or certificates of participation rights in the German Spe¬ 
cial Deposit Account, created and governed by the Settle¬ 
ment of War Claims Act of 1928. 

That, as a holder of a participating certificate or cer¬ 
tificates in the German Special Deposit Account, created by 
Section 4 of the Settlement of War Claims Act of 1928, the 
Alien Property Custodian’s priorities of redemption are 
8th, 10th, and 11th, in a scale of 12. 
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ll. Thereafter, on the dates set out below, pursuant to 
requests of the plaintiff and in reliance upon the notice of 
claim which plaintiff had filed on November 30, 1927, and 
the supporting affidavits and written representations ac¬ 
companying the same, there was paid to the plaintiff by the 
Alien Property Custodian and Treasurer of the United 
States the following sums of money: 


28 Item (a) August 18, 1931, an amount 
equivalent to the balance remaining in 
Trust #12616, after the payment of 80 </< of 
said balance to the plaintiff, and prior to the 
deposit of said 2(K/ in the German Special 

Deposit Account, or. 

Item (b) August 27, 1931, an amount equal to 
the so-called Henckels interest, being the 
earnings on the investment of the cash and 
proceeds of the seized property from the date 
of seizure to March 4, 1923, and interest 

thereon, or . 

Item (c) January 6, 1932, a sum deducted as 
administrative expenses by the Custodian at 
the time of the allowance of the claim filed by 
plaintiff pursuant to the Winslow act, or 
Item (d) January 6, 1932, a sum deducted by 
the Custodian as administrative expense on 
the allowance of the claim filed by the plain¬ 
tiff on March 24, 1928, or. 


$106,145.53 


43,243.36 

2,937.18 

12,390.53 


Total . $164,716.60 

12. That the sums of money set out in paragraph 11, to¬ 
taling $164,716.60, were paid to the plaintiff by the then 
Alien Property Custodian and Treasurer of the United 
States out of funds in their possession belonging to trusts 
other than said Trust —12616, and hold in the name of 
claimants other than this plaintiff, which funds or any part 
thereof were never any part of either the property or the 
proceeds thereof which had been seized from the 
29 plaintiff. The payments of said sums out of the 
aforesaid funds were made entirely without lawful 
authority. 
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13. That the plaintiff fraudulently induced the then Alien 
property Custodian and Treasurer of the United States to 
make the payments to him set out in paragraph 11 hereof 
by making the following false representations in the notice 
of claim and supporting affidavits accompanying the same, j 
filed on November 30, 1927, which false representations j 
were known by the plaintiff to be false, and which false 
representations were believed and relied upon by the then 
Alien Property Custodian and Treasurer of the United 
States: 

(a) That at the time of the seizure of his property and 
at all times thereafter, including the dates of the payments 
set out in paragraph 11, plaintiff considered Lihue, Hawaii, 
as his permanent home and domicile and that he had never 
changed his domicile. 

m j 

(b) That by reason of his birth in Hawaii he became a 
citizen of the Kingdom of Hawaii and acquired citizenship 
in the Republic of Hawaii upon its formation on January 
4, 1894, and remained a citizen of the Republic until the 
annexation by the United States, after which he became a 
citizen of the United States pursuant to the Act of Con¬ 
gress of April 30, 1900. 

(c) That he had never taken an oath of allegiance to any j 
State of Germany, nor to the Imperial or any other Ger- j 
man Government or sub-division thereof, or any other for¬ 
eign country. 

(d) That he had never made application for citizenship 
in Germany or elsewhere and had always regarded himself 

as an American citizen. 

30 (e) That he had never fore-sworn allegiance to 

the Kingdom of Hawaii, the Republic of Hawaii or 
the United States of America. 

(f) That he had never borne arms against the United 
States or any of her allies or associates. 

(g) That he had at all times been loyal to the United 
States. 

14. That at the time of the payments to him, set out in 
paragraph 11 hereof, the plaintiff as an enemy, and as a 
citizen or subject of Germany, or as a Stateless person, 
was not legally entitled to make claim for or to receive any 
of said sums or any part thereof from the Alien Property 
Custodian or the Treasurer of the United States. 


I 
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That at the time' of the payments to the plaintiff set out 
in paragraph 11, the plaintiff was not entitled to make claim 
for or to receive any of said sums set forth as Items (a) 
and (b) in paragraph 11 hereof, or any part thereof, for 
the reason that he was a German national, or a stateless 
person, and had executed the consent under Section 9(m) 
of the Trading with the Enemy Act, as set out in paragraph 
8 hereof, and the Alien Property Custodian had invested 
the funds from Trust =12616 in the name of the plaintiff 
as set forth in paragraph 10 supra; and the plaintiff was 
not entitled to receive the sums set forth as items (e) and 
(d) in paragraph 11 hereof, or any part thereof, for the 
reason that he was an enemy within the meaning of the 
Trading with the Enemy Act, and his property had been 
legally and properly seized by the Alien Property Cus¬ 
todian. 

31 15. That the payments to the plaintiff set forth as 

items (a) and (b) in paragraph 11 hereof were un¬ 
lawful for the reason that they depleted the funds avail¬ 
able for investment in the German Special Deposit Account 
and impaired the security and superior rights of claimants 
who had received awards of the Mixed Claims Commission 
(including the United States Government) and of the War 
Claims Arbiter, which were payable according to the pri¬ 
orities established by Section 4(c) of the Settlement of War 
Claims Act of 1928. 


16. That the payments of the sums set out in paragraph 
11 to the plaintiff were made by the said Alien Property 
Custodian and Treasurer of the United States as a result 
of mistakes of law and of fact in the following particulars: 

(a) The said officers concluded that the plaintiff was a 
citizen of the Republic of Hawaii on August 12, 1898, and 
became by virtue of the Hawaiian Organic Act of 1900 
(Act of April 30, 1900, c*. 339, Section 4; 31 Stat. 141) a 
citizen of the United States, whereas, the plaintiff was 
never a citizen of the Republic of Hawaii and did not be¬ 
come a citizen of the United States by virtue of the Ha¬ 
waiian Organic Act. 

(b) The said officers of the United States concluded that 
the plaintiff was a citizen of the United States at the date 
of the seizure of his property and at the dates of the pay¬ 
ments set out in paragraph 11, whereas, even if plaintiff 
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had become a citizen of the United States by virtue 

32 of the Hawaiian Organic Act, or otherwise, which 
the defendants deny, lie had thereafter, and prior to 

the year 1918, become expatriated by virtue of the provi- j 
sions of the Act of March 2, 1907, for the reason that he 
had resided in a foreign country, namely, Germany, for 
continuous periods of more than either two or five years 
prior to the year 1918. 

(c) Said officers concluded that the plaintiff was a citi¬ 
zen of the United States both at the date of the seizure of 
his property in 1918, and at the dates of the payments set 
out in paragraph 11 hereof, whereas, even if plaintiff had 
become a citizen of the United States by virtue of the Ha¬ 
waiian Organic Act, or otherwise, which the defendants 
deny, he had thereafter expatriated himself prior to the 
year 1918, by virtue of the provisions of the Act of March 
2,1907, for the reason that he had become naturalized in a 
foreign State, to wit, Germany, in conformity with its laws, 
or for the reason that lie had taken an oath of allegiance 
to a foreign state, to wit, Germany; and, for the reason 
that, within the meaning of Article IV of the Bancroft 
Treaty with Germany (15 Stat. 616) he had thereafter and 
prior to the year 1918 renounced his naturalization as such 
citizen of the United States. 

(d) Said officers made payments set out in paragraph 11 
hereof to the plaintiff out of funds in their possession be¬ 
longing to trusts other than said Trust ir!2616, and held 

in the name of claimants other than this plaintiff, 

33 which funds or any part thereof, were never any part 
of either the property or the proceeds thereof which 

had been seized from the plaintiff. 

17. That by reason of the aforesaid, there is now due and 
owing from the plaintiff to tin* United States, the total of 
the sums of money set out in paragraph 11, to wit, $164,- 
716.60, together with interest at 6% on said sums from date 
of payment, totaling approximately $46,000.00. 

WHEREFORE, defendants pray: 

1. That judgment be entered for the defendants with 
costs, on the plaintiff’s complaint. 

2. That the plaintiff answer defendants’ counterclaim 
and abide by such orders and decrees as this Court may 
make in the premises. 
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3. That this Court decree that the plaintiff is indebted 
to the defendants or the United States in the amounts set 
out in the defendants’ counterclaim, and that the plaintiff 
pay over to the defendants or the United States the said 
amounts, with interest thereon. 

4. That the defendants or the United States have such 
other and further relief as the case may require and as this 
court may deem just and proper. 

(Signed) SAM E. WHITAKER 

Assistant Attorney General 

(Signed) HARRY LeROY JONES 
(Signed) FREDERICK BERNAYS WIENER 
(Signed) FREDERICK L. SMITH 
(Signed) MARY REDMOND 

Attorneys , Department of Justice. 

34 City of Washington 

District of Columbia , ss. 

Harry LeRov Jones, being first duly sworn, says that he 
is an attorney in the Department of Justice and is in charge 
of the defense of the claim set forth in the bill of complaint 
herein; that on information he believes the allegations con¬ 
tained in the answer and counterclaim to be true. 

(Signed) HARRY LeROY JONES 

Subscribed and sworn to before me this 29th day of No¬ 
vember, 1937. 

(Signed) JOHN R. WRIGHT 
(Notarial seal) Notary Public in and for the Dis¬ 

trict of Columbia. 

My Commission expires February 15, 1942. 
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35 Exhibit “D” 

Executive Order 

Filed November 30 1937 

Authorizing the Attorney General to Revoke Certain Ex¬ 
ecutive Alloirances of Claims Filed Under Section 9 
of Phe Trading With the Enemy Act. as Amended , and 
Directing Him to Institute Suits for Recovery of 
Moneys and Properties Paid and Delivered There¬ 
under. 

By virtue of and pursuant to the authority vested in me 
by Section 5(a) of the Trading with the Enemy Act, ap¬ 
proved October (5, 1917, (40 Stat. 411, 415), as amended, it 
is ordered as follows: 

1. The Attorney General of the United States is hereby 
vested with full power and authority to revoke or vacate 
any order or orders issued in favor of anv claimant or 
claimants in purported pursuance of Section 9 of the said 
Trading with the Enemy Act, as amended, which, in his 
opinion, have been made or allowed without authority of 
law, or as a result of misrepresentations made by any such 
claimant or by any authorized representative, agent, or 
attorney of any such claimant, or as a result of fraud on 
the part of any such claimant or any authorized represen¬ 
tative, agent, or attorney of any such claimant, or as a 
result of collusion of any such claimant, his agent, attor¬ 
ney or representative, with any officer or employee of the 
United States, with like effect as if the President had per- 
sonallv revoked or vacated such order or orders, 

2. The Attorney General is hereby authorized and di¬ 
rected to institute any suit, counterclaim, or other legal 
proceeding, at law or in equity, in the name of the Attor¬ 
ney General as successor to the Alien Property Custodian, 

or in the name of the United States, and to do anv 

7 w 

36 other lawful act, deemed necessary by him, for the 
purpose of reclaiming or recovering moneys and 

properties paid or delivered to any claimant or claimants 
as a result of any order or orders issued in purported pur¬ 
suance of the said Section 9 of the Trading with the Enemy 
Act, as amended, which in his opinion have been made with¬ 
out authority of law, or as a result of misrepresentations 
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made by any such claimant or by any authorized represen¬ 
tative, agent, or attorney of any such claimant, or as a 
result of fraud on the part of any such claimant or any 
authorized representative, agent, or attorney of any such 
claimant, or as a result of collusion of any such claimant, 
his agent, attorney, or representative, with any officer or 
employee of the United States; and the institution by the 
Attorney General of any such legal proceeding, suit or 
counterclaim, either at law or in equity, shall be an au¬ 
thorized exercise by him of the power and authority vested 
in him by paragraph 1 of this order. 

(Signed) FRANKLIN D. ROOSEVELT 

The White House, 

August 29, 1935. 

(No. 7163) 

37 Plaintiff’s Defense in Point of Law and Reply 

to Counterclaim 

Filed December 6 1937 

# # # 

Defense in Point of Laic 

Comes now the plaintiff, J. Carl Isenberg, and for de¬ 
fense in point of law to the counterclaim herein says: 

I. That the defendants have not stated sufficient facts to 
constitute a legal and proper counterclaim. 

II. That the defendants have not stated a sufficient cause 
of action to constitute a legal counterclaim within the jur¬ 
isdiction of this Court. 

III. That the counterclaim herein discloses on its face 
that the defendants have no cause of action. 

Reply 

And not waiving said defense in point of law, the plain¬ 
tiff replies to the counterclaim of the defendants and says: 

1. The plaintiff admits the seizure, on January 29, 1918, 
of his property, and the deposit thereof or the proceeds 
therefrom in Trust No. 12,616 in the office of the Alien 
Property Custodian: and plaintiff further admits 

38 that on April 6,1917, and for many years prior there¬ 
to, he was a resident within German territory. 
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2. Plaintiff alleges that lie was a citizen of the United 
States at all times herein mentioned, and was not a citizen 
or subject of Germany at any time. 

3. Plaintiff admits that certain payments were made to 
him under the Winslow Act out of Trust Xo. 12,616, leaving 
a balance on March 24, 1928, of approximately $530,727.63 
in said Trust Xo. 12,616, and that on November 30, 1927, 
he filed a notice of claim with the Alien Property Custo¬ 
dian, together with supporting affidavits, and requested the 
return to him of all of the property remaining on deposit 
in said Trust No. 12,616; and that no order for the allow¬ 
ance or disallowance of the claim having been previously 
made, plaintiff, on March 24, 192S, filed a further notice 
of claim pursuant to the Trading with the Enemy Act as 
amended by the Settlement of War Claims Act of 1928, and 
that payment was made accordingly of eighty per cent of 
the amount in the account, leaving an approximate sum of 
$106,145.53, which was thereafter claimed by the plaintiff, 
and that the payments stated in Paragraph 11 of the coun¬ 
terclaim were made to the plaintiff, and he alleges that 
said payments were made in pursuance of the order of the 
President of the United States allowing the plaintiff’s said 
claim for the balance of the money belonging to the plain¬ 
tiff in Trust Xo. 12,616. 

4. Plaintiff denies that said payments were without law¬ 
ful authority, and alleges that said payments were made on 
the authority of the President of the United States, who 
duly allowed the claim upon the recommendation of the At¬ 
torney General of the United States on August 10, 1931. 

5. Plaintiff denies that there was any fraud or 
39 false representation in connection with the allowance 
of said claim by the President of the United States, 
and denies each and every part of Paragraph 13 of the de¬ 
fendants’ counterclaim. 

6. Plaintiff denies the allegations of Paragraph 14, and 
alleges that at all times mentioned in the counterclaim and 
in the reply thereto, he was a loyal citizen of the United 
States. 

7. Plaintiff denies the allegations of Paragraph 15 of the 
defendants’ counterclaim. 

8. Plaintiff denies that there was any mistake of law or 
fact in any of the particulars specified in Paragraph 16 of 
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tho defendants’ counterclaim, and alleges that all the mat¬ 
ters referred to therein were mere matters of law and fact 
within the jurisdiction of the President of the United 
States, and duly considered and passed upon by him in act¬ 
ing upon the request for allowance of plaintiff’s claim. 
Plaintiff alleges that if there were any error in the matter, 
it was mere error of law or fact, and not subject to review 
by this Court. 

9. Plaintiff denies the allegations in Paragraph 17 of the 
defendants’ counterclaim. 

10. Plaintiff denies each and every allegation contained 
in said counterclaim not herein specifically admitted. 

WHEREFORE, plaintiff prays: 

1. That judgment be entered for plaintiff as prayed for 
in the plaintiff’s complaint. 

2. That the plaintiff have such other and further relief 

as the case may require and as this Court may deem 
40 just and proper. 

GEORGE W. HOTT 
Attorney for Plaintiff 

REUBEN D. SILLIMAN 
Counsel 

City of Washington, 

District of Columbia , ss. 

George W. Hott, being first duly sworn, says that he is 
attorney for the plaintiff herein, and on information be¬ 
lieves the allegations contained in the foregoing reply to be 
true. 

GEORGE W. HOTT 

Subscribed and sworn before me this 6th day of Decem¬ 
ber, 1937. 

(Signed) LOIS A. HENDRICK 
Notary Public 

My commision expires 11/25/38 
(Notarial Seal) 

Service accepted this 6 day of December, 1937. 

MARY A. REDMOND 
Attorney for Defendants 
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41 Filed April 1 - 1938 

Testimony of Alex Wendroth Sielcken, given before J. A. 
Friel, Notarv Public of Kings Countv, with certificate filed 
in New York County, State of New York, pursuant to the 
petition, notice and order, copies of which are hereto an¬ 
nexed, at Room 30, United States Courthouse, Foley 
Square, New York City, on Monday, March 21, 1938, begin¬ 
ning at 10.30 o’clock a. m. of that day, and concluding at 
noon of the same day. 

Appearances: 

Reuben D. Silliman, Esq., Attorney for the Plaintiff 

Harry LeRoy Jones, Esq., Head Attorney Alien Prop¬ 
erty Bureau, and Frederick Bernays Wiener, Esq., 
Special Attorney, Alien Property Bureau, For the 
Defendants. 

• * * 

42 Alex Wendroth Sielcken was then sworn by J. A. 
Friel, Notary Public, and was examined as follows: 

Direct Examination By Mr. Wiener: 

Q. 1. How old are you, Mr. Sielcken? A. I am 38. 

Q. 2. You are here in response to a subpoena served on 
you? A. I am. 

Q. 3. And that subpoena was served on you at your ad¬ 
dress, 11 West 42nd Street? A. That is correct. 

Q. 4. What is your occupation, Mr. Sielcken? A. I am 
a merchant. 

Q. 5. Are you related to the plaintiff in this case, J. Carl 
Isenberg? A. I am. 

Q. 6. Will you explain the exact relationship? A. Mr. 
Carl Isenberg is my uncle. He is a brother of my mother. 

Q. 7. And your mother’s name? A. Clara Sielcken 
Schwarz. 

Q. 8. Who were the common parents of your mother, 
Mrs. Sielcken Schwarz, and the plaintiff, J. Carl Isenberg; 
what were their names? A. Mr. Paul Isenberg and Mrs. 
Beta Isenberg. 

Q. 9. How many sons of Paul and Beta Isenberg attained 
maturity? A. Three. 

Q. 10. Will you state their names? A. Carl, Alexander 
and Richard. 
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Q. 11. How many of those are now living. A. Two. Carl 
and Richard. 

Q. 12. Approximately when did Alexander die? A. In 
1906 or 1907. 

43 Q. 13. Have you a sister, Mr. Sielcken? A. I 
have. 

Q. 14. Will you state her name for the record, please? 
Her first name is what I am really interested in. A. Inge- 
borg. 

Q. 15. Who was Hermann Sielcken? A. Hermann 
Sielcken was my stepfather, a merchant living in New York 
City, U. S. A. 

Q. 16. He is not alive now, is he? A. No. 

Q. 17. Can you state approximately when he died? 

Mr. Silliman: I object to this whole line of inquiry, as 
incompetent, irrelevant and immaterial. There is no rele¬ 
vancy to this case and the issues involved here. 

A. October 8, 1917. 

Q. 18. Did J. Carl Isenberg have any connection with the 
estate of Hermann Sielcken? 

Mr. Silliman: I object to that on the same grounds. 

A. Yes, he was named as an executor in the will of Her¬ 
mann Sielcken. 

Q. 19. Did you ever have any discussions with J. Carl 
Isenberg in regard to the estate of Hermann Sielcken? 

Mr. Silliman: I object to that, and I wish to object to 
the entire line of inquiry which is now developing toward 
proof of the allegations contained in the counter-claim, and 
I wish to state my objections as follows. 

(Mr. Silliman then read his objections, and the typewrit¬ 
ten statement of the objections by agreement of counsel is 
marked in evidence Exhibit B of this date, and attached 
hereto.) 

A. No. 

Q. 20. How old a man is J. Carl Isenberg at the present 
time, approximately? A. 64 or 65—68. 

44 Q. 21. Where is he now? A. I do not know. 

Q. 22. Where was he when you last knew? A. 
In Travenort, Germany. 

Q. 23. Will you locate that a bit more exactly. A. In 
Holstein. 
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Q. 24. Can you state the administrative subdivision of 
which Travcnort is a part? A. Kreis Segeberg. 

Q. 25. When was J. Carl Isenberg last in Travenort to 
your knowledge? 

Mr. Silliman: I just wish to make it clear it is under¬ 
stood now on your statement that my objection applies 
to all these questions. 

Mr. Wiener: To the entire line of questioning, yes. 

A. About three months ago. 

Q. 26. How long has he lived at Travenort, approxi¬ 
mately? A. As far back as I can remember. I should say 
around 1900. 

Q. 27. Does he own any property there? A. Yes. 

Q. 28. What kind of property? A. A farm. 

Q. 29. Is it a large farm? A. Yes. 

Q. 30. Have you ever visited him there? A. Yes. 

Q. 31. Did you ever correspond with J. Carl Isenberg? 
A. Yes. 

Q. 32. Recently? A. Yes. 

Q. 33. Arc you familiar with his handwriting? A. Yes. 

Q. 34. Would you recognize his signature? A. 
45 Yes. 

Q. 35. Do you recall, Mr. Sielcken, a case in the 
Court of Claims which was brought by your grandmother, 
Mrs. Beta Isenberg, in connection with a tax refund? A. 
I do. 

Q. 36. Did you testify in that case? A. I did. 

Q. 37. I have here, Mr. Sielcken, a certified copy of your 
testimony in that proceeding, and I am going to ask you to 
look at it to refresh your recollection (handing to witness). 
Read it over and take your time about it, there is no 
hurry. Have you read it through? A. Yes. 

Q. 38. And refreshed your recollection? A. Yes. 

Q. 39. Is that testimony correct? A. There are two 
things on page—the pages are not numbered. Question 11. 

Q. 40. The pages are numbered at the tof). It is page 3. 
A. Page 5. 

Q. 41. Page 5, ves. A. Question 11. The answer should 
be “1917” and not “1907.” 

Q. 42. In other words, the correct answer is that shown 
by the pencil interlineation? A. That is correct. 
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Q. 43. That is the only error? A. And Cross-question 
No. 54 is not quite correct in the wording, because I an¬ 
swered in reply who were in the German Army during the 
late world war, while the question specifies the war against 
the United States. I didn't differentiate between the World 
war then and the period when the United States entered 
the war. 

46 Q. 44. But it is correct that Richard Iscnbcrg, 
Carl Isenberg and Oscar Barckhausen and Frederick 

Volkmann served in the German Army during the world 
war? 

Mr. Silliman: I object to that. 

Mr. Wiener: Will you state your grounds? 

Mr. Silliman: He has not any knowledge, personal 
knowledge, of the matter. 

A. Yes. 

Mr. Silliman: Also, it does not appear that Carl Isen¬ 
berg was in the army at the time the United States entered 
the war. 

Q. 45. Now going back just a minute, Mr. Sielcken, where 
were you born? A. In Muessen, Holstein, Germany. 

Q. 46. And when did vou first come to the United States ? 
A. In 1921. 

Q. 47. Are you a citizen of the United States? A. Yes. 
Q. 48. When and where were you naturalized? A. In 
the District Court, Southern District of New York, in— 
Q. 49. Approximated? A. In approximated October, 
1926. 

Q. 50. Did you serve in the German army during the 
war? A. Yes. 

Q. 51. When and where? 

Mr. Silliman: I object to that as incompetent and im¬ 
material. 

A. With the 14th Field Artillery Regiment. 

Q. 52. Did you actually get to the front? A. Yes. 

Q. 53. What was your rank? A. I was a common soldier. 
A private. 

47 Q. 54. When were you first taken into the army? 
You must have been fairlv voung then. A. The earlv 

davs of Januarv, 1918. 

Q. 55. Prior to January 19th, that is from the outbreak 
of the European war, in August of 1914, until you yourself 
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went into the army, did you follow the progress and the 
situation of those of your relatives who were serving in 
the army? A. I didn’t follow it closely, but I know gen¬ 
erally about it. 

Q. 56. Did you know what units they served in? A. I 
may have known, but it is quite a long time ago and I am 
not absolutely certain any more. 

Q. 57. Do you know what unit J. Carl Isenbcrg served 
in? A. With the Ludwigsluster Dragoons. 

Q. 5S. Was that a regiment that had also a number, if 
you know? A. It probably had, but I do not know the 
number. 

Q. 59. To which German army contingent was that regi¬ 
ment attached? 

Mr. Sillirnan: I object to all this testimony on the 
grounds that have already been stated in the Exhibit B 
objections. 

A. I know that my uncle was at the Russian front, but 
I do not know the name of the army corps. 

Q. 60. That is not the question I had in mind. I didn’t 
mean the tactical formation, such as division or corps; I 
meant was it a Prussian regiment, Bavarian regiment, or 
what? A. Mecklenburg. 

Q. 61. What rank did J. Carl Isenberg hold? A. A cap¬ 
tain of the reserve. 

Q. 62. Do you know whether he was a reserve officer in 
the German army before the war, before 1914? A. Yes. 

Q. 63. Do you know how long he had been a reserve 
officer in the German army prior to the war? A. No. 
48 Q. 64. Approximately. A. I remember that he 
was a reserve officer when I was six or seven years 

old. 

Q. 65. And that would have been in 1906 or 1907 ? A. 
Yes. 

Q. 66. And he was a reserve officer then? A. Yes. 

Q. 67. Was he in this same regiment that you mentioned? 
A. That I do not remember. 

Mr. Wiener: I want to mark an exhibit for identifica¬ 
tion. This is a document headed, *‘Before the Mixed Claims 
Commission United States and Germany,” and it is certi¬ 
fied by the American Joint Secretary and the German Joint 
Secretary, on the 16th of March, 1938. I will have it 
marked Defendants’ Exhibit A for identification. 
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(Marked Defendants’ Exhibit A for identification.) 

Q. 68. Mr. Sielcken, 1 show you the last page of Defen¬ 
dants’ Exhibit A for identification (handing to witness), 
and T ask you if you recognize the signature at the bottom ? 
A. Yes, I do. 

Q. 69. Whose signature is that? A. Carl Isenberg’s. 

Q. 70. Is that your uncle? A. Yes. 

Mr. Wiener: I now offer in evidence as Defendants’ 
Exhibit No. 1 the Defendants’ Exhibit A for identification, 
which may be more fully described as an affidavit executed 
by Carl Isenberg on the 16th of September, 1927, before a 
Vice-Consul of the United States in Hamburg, Germany, 
which was filed before the Mixed Claims Commission in a 
case entitled “United States of America, on behalf of Co¬ 
lumbia Trust Company as Executor, etc., and John S. Sor¬ 
enson and Thorleif S. B. Nielson, etc., vs. Germany, 
49 and the firm of Theodor Willie, impleaded”; and for 
further identification the first paragragh of the affi¬ 
davit states, “Carl Isenberg, being sworn, upon oath de¬ 
poses as follows: I am a citizen of the Republic of Ger¬ 
many. My occupation is that of estate-owner, and I reside 
on my estate at Travenort, Kreis Segeberg, Holstein, Ger¬ 
many, where I have lived for many years.” 

I offer that as Defendants’ Exhibit No. 1. 

Mr. Silliman: I object to it on the ground that it is the 
mere opinion of the witness. After that his status as a 
citizen was fully considered by the President of the United 
States, who was vested with complete authority to pass 
upon the matter and make all investigation he cared to 
make as to the citizenship and loyalty of the plaintiff, and 
held and found and determined that he was a citizen of the 
United States, and ordered to return this property because 
he was so found to he a citizen of the United States; and 
that finding is final and conclusive, and no power was 
given by any other body to review it under any pretext, 
except perhaps on the ground of corruption. 

(Marked Defendants’ Exhibit No. 1.) 

Mr. Wiener: Let the record show that Mr. George B. 
Schoonmaker, Assistant United States Attorney, Southern 
District of New York, entered the room at this point. 
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I ask to have marked as Defendants’ Exhibit B for iden¬ 
tification a document certified by the State Department, 

1 tearing at the top the number 1276. 

(Marked Defendants’ Exhibit B for identification.) 

Mr. Wiener: I now ask to have marked as Defendants’ 
Exhibit C for identification a document certified by the 
State Department and bearing the number 1275. 

(Marked Defendants’ Exhibit 0 for identification.) 

Mr. Wiener: I now ask to have marked as Defendants’ 
Exhibit D for identification a document certified by the 
State Department and bearing at the top the number 1274. 

50 (Marked Defendants’ Exhibit 1) for identifica¬ 
tion.) 

Mr. Wiener: I now ask to- have marked as Defendants’ 
Exhibit E for identification a document certified by the 
State Department and bearing at the top the number 1273. 

(Marked Defendants’ Exhibit E for identification.) 

Mr. Wiener: I now ask to have marked as Defendants’ 
Exhibit F for identification a document certified by the 
State Department and bearing the number 1272. 

(Marked Defendants’ Exhibit F for identification.) 

Mr. Wiener: I now ask to have marked as Defendants’ 
Exhibit G for identification a document certified by the 
State Department and bearing at the top the number 1271. 

(Marked Defendants’ Exhibit G for identification.) 

Mr. Wiener: And I now ask to have marked as De¬ 
fendants’ Exhibit H for identification a document certified 
by the Treasury Department under date of May 18, 1937. 

(Marked Defendants’ Exhibit H for identification.) 

Q. 71. Mr. Sielcken, I show you Defendants’ Exhibit 
B for identification (handing to witness), and ask you if 
you recognize the signature? A. It is the signature of 
•T. C. Isenberg. 

Mr. Wiener: I now offer in evidence Defendants’ Ex¬ 
hibit B for identification, which is a certified copy of a visa 
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application signed by J. Carl Isenberg, dated September 
24, 1923, in which he is described as a citizen of Germany 
and states his place of birth as in Lilmi, Hawaii, and that 
his occupation is that of a farmer, and that he resides at 
Travenort. I offer this as Defendants’ Exhibit Xo. 2. 

Mr. Silliman: I make the same objection. It is not 
necessary to repeat it, is it? 

Mr. "Wiener: Xo, it is not. The same objection. Let 
the record show that counsers objection to Defendants’ 
Exhibit Xo. 2 is the same as that to Defendants’ Exhibit 
No. 1. 

31 Mr. Silliman: The same objection that I made 
before, also, as to its competency generally. 

(Marked Defendants’ Exhibit No. 2.) 

Q. 72. Mr. Sielcken, I now show you Defendants’ Exhibit 
0 for identification (handing to witness) and ask you 
whose signature appears there? A. J. C. Isenberg. 

Mr. Wiener: I offer in evidence Defendants’ Exhibit C 
for identification, which is another visa application executed 
by J. Carl Isenberg, dated October 3, 1927, in which he is 
described as a citizen of Germany and in which he states 
that the foregoing statements are true to the best of liis 
knowledge and belief. That will be marked Defendants’ 
Exhibit No. 3. 

Mr. Silliman: The same objection. 

(Marked Defendants’ Exhibit No. 3.) 

Q. 73. I now show you, Mr. Sielcken, Defendants’ Ex¬ 
hibit D for identification (indicating), and ask you whose 
signature appears there? A. J. Carl Isenberg. 

Mr. Wiener: I offer Defendants’ Exhibit D for identi¬ 
fication in evidence, and ask that it be marked Defendants' 
Exhibit Xo. 4. It is another visa application signed by 
J. Carl Isenberg, dated Hamburg, October 26,1928, in which 
he is described as a citizen of Germany. I offer that in 
evidence. 

Mr. Silliman: The same objection. 

(Marked Defendants’ Exhibit No. 4.) 

Q. 74. Mr. Sielcken, I show you Defendants’ Exhibit E 
for identification (indicating), and I ask you whose signa¬ 
ture appears there? A. J. C. Isenberg. 
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Mr. Wiener: I offer Defendants’ Exhibit E for identi¬ 
fication as Defendants’ Exhibit Xo. 5. It is another visa 
application. This one is dated December 9, 1929, and in 
it is the statement, “I, Carl Isenberg, a citizen sub- 
32 ject of Germany,” and states that his residence is 
Travenort, near Segcberg, Holstein, Germany. 

Mr. Silliman: The same objection, and my general ob¬ 
jection applies, it is understood, to all exhibits ? 

Mr. Wiener: Yes, that is understood. 


(Marked Defendants’ Exhibit No. 5.) 

Q. 75. Mr. Sielcken. I show you Defendants’ Exhibit F 
for identification (indicating, and ask you if you can identfy 
the signature? A. Carl Isenberg. 

Q. 76. Can you identify the picture? A. Yes. 

Q. 77. Who it that? A. Mr. Carl Isenberg. 

Mr. Wiener: I offer this in evidence as Defendants’ 
Exhibit No. 6, and this is another visa application. It is 
dated Hamburg, Germany, September 30, 1931, of Carl 
Isenberg, a citizen of Germany, in which he states among 
other things, “My fixed domicile, which I have no inten¬ 
tion to abandon, is Travenort, Krs. Segeberg, Holstein.” 
For the sake of the record I want to point out that this 
is more than a month after the date of the alleged Executive 
allowance. 

Mr. Silliman: The same objection to that as to the 
others; and also the objection that it is a mere statement of 
the witness to obtain the necessary means of travel and the 
same objection applies to all of these exhibits. 

Mr. Wiener: Yes, and just for the sake of the record 
I want to point out— 

Mr. Silliman: I would add to that, too, before you go 
ahead, that it is a sort of coercion and a statement made 
under duress. 

Mr. Wiener: Just for the sake of the record, the line 
above the signature reads as follows: “I solemnly swear 
that the foregoing statements are true to the best of 
53 my knowledge and belief.” 
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(Marked Defendants’ Exhibit No. 6.) 

Q. 78. Mr. Sielcken, I now show you Defendants’ Ex¬ 
hibit G for identification, which is the State Department 
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document 1 k*;» ri u.u' the number 1271 (indicating), and ask 

vou if von can identify first the signature? A. J. C. Isen- 
* * • » 

here:. 

Q. 79. And next the picture. A. That is a picture of Mr. 
J. C. Isenberg. 

Mr. 'Wiener: 1 offer Defendants’ Exhibit (1 for identi¬ 
fication in evidence as Defendants’ Exhibit Xo. 7. This 
is a visa application dated November 8, 1935, signed by 
J. C. I sen berg, who states that lie was born on September 
12, 1870, at Lihui, Hawaii; that he resides at Travenort, 
Krs. Segeberg, Germany; that he has a fixed domicile 
abroad which he does not intend to abandon, and that the 
fixed domicile is the same as above. Part of the Exhibit is 
a statement in German by a person purporting to be the 
Landrat of Bad Segeberg—will you accept my translation 
—which roughly translated is as follows: “It is hereby 
certified that Herr J. C. Isonbcrg has his fixed domicile in 


Travenort in Kreis Segeberg.” I offer that as Defendants’ 
Exhibit Xo. 7. 

Mr. Silliman: 1 object to it on the grounds already 
stated, and the additional ground, which would apply to 
the last exhibit as well as this one, that in the allowance 
of the claim the President took the view that the presump¬ 
tion of expatriation provisions of Section 2 of the Ex¬ 
patriation Act of March 2, 1907, 34 Stat, 1228, did not apply 
to persons of Hawaiian birth who became citizens of Hawaii 
and citizens of the United States on the passage of the Act 
organizing the Territory of Hawaii, which was passed on 
April 30, 1900, to take effect on June 14, 1900; and even 
though the Court of Appeals may have taken a different 
view later, it would have no effect on the rights of the 
plaintiff. 


(Marked Defendants’ Exhibit Xo. 7.) 


54 O. 80. Mr. Sielcken, 1 now show you Defendants’ 
Exhibit II for identification, which is the Treasury 
Department certification (indicating), and ask you if you 
will identify that signature? A. J. Carl Isenberg. 

Mr. 'Wiener: T offer in evidence as Defendants’ Exhibit 
Xo. 8 an income tax return for J. Carl Isenberg, of Traven¬ 
ort, Holstein, Germany, sworn to before a Consular official 
on June 10, 1930. That is an income tax return on a form 
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headed “Non-resident alien Income Tax Return for (Calen¬ 
dar Year 1929.” 

Mr. Sillinian: I object to it on the ground it is incom¬ 
petent, irrelevant and immaterial; also my general objec¬ 
tion and the objections which have been made to this line 
of inquiry. 

(Marked Defendants’ Exhibit No. 8.) 

Q. 81. Mr. Sieleken, before this deposition was taken did 
you ever speak to me about this case. A. No. 

Mr. Weiner: Your witness. 

Cross Examination 
By Mr. Sillinian: 

X-Q. 1. Do you know the character and reputation of 
your uncle J. Carl Isenberg, for truth, honesty and integrity 
in the community where he resides? 

Mr. Wiener: L object to that on two grounds: first that 
the character and reputation of J. Earl Isenberg arc not 
issues in the case: second, on the ground that this goes 
outside the scope of the direct examination, so that you will 
make Mr. Sieleken your witness on that point. 

A. Mr. Carl Isenberg’s reputation is of the very highest 

everywhere where he is known. 

* 

X-Q. 2. And he is a man of very fine character, is he not? 
A. He is. 

X-Q. 3. Law-abiding, and an honest straightforward 
gentleman? A. Yes. 

55 X-Q. 4. Do you know as a matter of fact that he 
was out of the army in July, 1916? A. Yes, I do. 

X-Q. ">. He went to his home and stayed there from that 
time on, did he not ? A. He did. 

X-Q. 6. From 1916? A. Yes. 

X1Q. 7. And took no part in the war after that? A. No. 

X-Q. 8. Do you know of his ever having done anything 
disloyal to the United States? A. Not to my knowledge. 

Mr. Sillinian: That is all. 

Redirect Examination by Mr. Weiner: 

Re-D. Q. 1. Mr. Sieleken, if your grandmother Beta Isen¬ 
berg testified before Judge Purdy of the Department of 
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.Justice, some time in July. 1933, as follows, and I will now 
read you the testimony— 

“O. Were vour children in the armv? A. Yes, one son 
was in the army. 

“Q. Who was he? A. He was Carl. lie is a farmer. 

“Q. Where does he live? A. lie lives in Holstein. He 
was only the first two years in Russia, and then he had to 
come home, because he was very much needed on the farm. 

“Q. Did he come to your home or to his own home? A. 
Xo, to his own home. He has a large estate, you know, and 
it was very necessary for the government to look out for the 
estates.” 

If your grandmother testified as I have just read, would 
that accord with your recollection? 

Mr. Silliman: I object to that on the ground it is incom¬ 
petent, irrelevant, and not proper redirect; that it is offered 
without proper foundation for it. Having no tendency to 
impeach anything the witness has said. 

56 A. Yes. 

Re-D. Q. 2. Mr. Sielcken, you testified in response 
to Judge Silliman\s questions regarding the character of 
Mr. J. Carl Isenberg. Would it affect your opinion of the 
character of J. Carl Isenberg if the evidence shows that in 
September, 1927, he stated in an affidavit that he was a 
citizen of the Republic of Germany, and if the evidence fur¬ 
ther shows that in November, 1927, he filed an affidavit with 
the Alien Property Custodian in which he stated that ever 
since 1900 he had believed that he was an American citizen? 
Would that change your opinion of the character of .J. Carl 
Isenberg? A. May I have the question again? 

Re-D. Q. 3. (Read by reporter.) 

Mr. Wiener: Let the record show that the witness is 
pausing to give his answer. 

Mr. Silliman: I object to that, because the witness may 
have been waiting to see if the reporter had finished read¬ 
ing his notes. 

A. I do not know as I can judge the issue, because I am 
not familiar with the entire record, nor with all the papers 
in it, and I do not feel that I am free to give any judgment 
in the case, that that is up to the court. 

Re-D. Q. 4. Mr. Sielcken, if J. Carl Isenberg stated under 
oath in September, 1927, that he was a citizen of Germany, 
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and then two months Inter in November of 1927 stated under 
oath that he had believed himself to be an American citizen 
since 1900, would that affect your opinion of the character 
of J. Carl Iscnberg ? 

Mr. Silliman : T object to it on the ground it is not proper 
redirect, is a leading question, calls for his opinion on a 
matter of law, and— 

Mr. 'Wiener: Calling for his opinion on a matter of 
character, which you opened up. 

Mr. Silliman: And generally incompetent. 

37 Mr. 'Wiener: Will you answer the question, Mr. 

Sielcken ? A. As I do not know the circumstances, 
nor what prompted Mr. Iscnberg to perform the acts you 
have stated, I do not feel free to give my judgment. 

Re-D. Q. 5. Just answer my question. If he stated in an 
affidavit in September, 1927, that he was a citizen of Ger¬ 
many and that two months later he stated in another 
affidavit that ever since 1900 he had believed himself to be 
an American citizen, would that still make von feel that 
he was a person of the very highest character? 

Mr. Silliman: I object to it on the grounds already 
stated; that it is not proper redirect, not proper examina¬ 
tion of the witness. The question has already been asked 
and is now simply repeated again. It has been asked twice 

alrcadv. 

•> 

Mr. Wiener: Yes, but the witness has not answered. 

A. That depends entirely upon the nature of the paper 
and the affidavit, and the reasons that prompted Mr. Isen- 
berg to make the statements: and as I am not familiar with 
the reasons which prompted him, it does not change my 
estimation of Mr. Iscnberg. 

Re-i). Q. 6. "When you said that his reputation was of the 
highest, did you exclude from that any considerations as 
to veracity—as to truth and veracity? 

Mr. Silliman: I object to that on the ground it is not 

proper redirect. In the nature of cross-examination of the 

witness called bv the defendants and vouched for bv them. 

• • 

There is nothing whatsoever to justify an effort to impeach 
him. 

A. May I have the question again ? 

Re-D. Q. 7 (Read by reporter.) A. Could you explain 
the meaning of the word “veracity”? 
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Re-D. Q. S. T will strike out “veracity”. Well, “verac¬ 
ity” means liis reputation for truthfulness. A. I in- 

58 eluded truthfulness when I stated that his reputa¬ 
tion was the highest. 

Re-D. Q. 9. You were questioned by Judge Silliman for 
opinion evidence as to character, or your opinion as to the 
character of .1. Carl Isenberg, and just so that the court may 
be able to weigh your standard of character I would like you 
to state whether you think a man who in September, 1927, 
states that he is a German citizen, and who in November, 
1927, states that ever since 1900 he had believed himself to 
be an American citizen, is a truthful man? 

Mr. Silliman: l object to that on the ground that the so- 
called affidavit contains a statement which concludes that 
the matters stated are true to the best of the knowledge, 
information and belief of the person making the statement; 
on the further ground that it is a hypothetical question, not 
a fair one, and not proper redirect, and not fair to the wit¬ 
ness. 

Mr. Wiener: Will you answer the question now, Mr. 
Sielcken ? Perhaps it better be read. 

A. Could you read it again ? 

Re-D. Q. 10. (Read by reporter.) 

A. As I have had occasion with other people to find, an 
American citizen could not obtain American passports to 
return to the U. S. A. and resume their American citizen¬ 
ship, and had to obtain foreign passports for this purpose, 
this cannot change my opinion of Mr. Carl Isenberg and his 
truthfulness, as I do not know the circumstances which 
prompted him to make the statements referred to in the 
question. 

Re-D. Q. 11. Do you think the circumstances of making 
the statement are a proper element in determining whether 
the statements are true? 

Mr. Silliman: 1 object to that on the ground it is hypo¬ 
thetical, incompetent and irrelevant, and not proper redi¬ 
rect. 

Mr. Wiener: I will give you a general objection to the 
whole line of the redirect. Do you want that? 

Mr. Silliman: Yes. Let it be understood. 

59 Mr. Wiener: It applies to the entire redirect ex¬ 
amination. 
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Mr. Silliman: And to which I would add, as long as we 
are passing from it and it is to be a general objection, that 
citizenship is a matter of law, and there are circumstances 
of duress that existed, and the witness has already testified 
it is a matter of common knowledge. 

Mr. Weiner: Are vou testifying to the matter of duress, 
Judge Silliman? 

Mr. Silliman: I am making an objection on this record. 
If you will let me complete it, we will let it apply to all 
the questions, as you suggested. 

Mr. Wiener: Now will the Commissioner read the ques¬ 
tion? (Question read.) 

A. May I have that again? 

Re-D. Q. 12. I will repeat the question, with the general 
understanding of the objection already stated. Do you 
think that in determining the truth or untruth of the state¬ 
ments, the circumstances under which the statement is made 
or the motive under which the statement is made are proper 
elements to be taken into account? A. No, not generally. 

Re-D. Q. 13. Are you a lawyer, Mr. Sielcken ? A. No. 

Re-D. Q. 14. Now 1 am going to repeat once more one 
of my preliminary questions, because I just want an opinion, 
not on a question of law but just on a question which you 
can answer— 

Mr. Silliman: I object to this form of questioning, and 
object to it as a form of argument. 

Mr. Wiener: I will strike it out. 

Re-D. Q. 15. Do you think that a man who in September, 
1927, states under oath that he is a German citizen—this is 
a repetition of the old question lo which 1 have not 
60 been able to get a responsive answer— 

Mr. Silliman: You have gotten a number of very 
direct answers, very frank answers and complete answers. 

Mr. Wiener: But they are not responsive. 

Mr. Silliman: They are responsive; I beg to differ. The 
witness has been very fair with you. 1 object to the ques¬ 
tions, on the ground it is in the nature of argument with the 
witness, being pressed in the nature of cross-examination, 
highly improper, and not redirect examination, ail specula¬ 
tive, and a matter of opinion and psychology, not a matter 
of law. 

Mr. Wiener: I was not examining him on the matter of 

law. 
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Mr. Silliman: I think the question of citizenship is a 
matter of law. 

Mr. Wiener: I am not asking about citizenship. 

Re-D. Q. 16. I am asking you, Mr. Sielcken, whether 
you think that a man who in September, 1927, states under 
oath that he is a German citizen, and then in November, 
1927, states under oath that for 27 years he has always 
regarded himself as an American citizen, is in your opinion 
a truthful man ? That can be answered yes or no. 

Mr. Silliman: 1 object to the question on the ground that 
it is cross-examination, not proper redirect, speculative and 
argumentative. 

A. In general I will say that statements cannot be 
changed, but I have to know the exact facts, all the data 
and all the circumstances in the case, before I can pro¬ 
nounce judgment. 

Re-D. Q. 17. Suppose we put it this way: if the man 
states in an affidavit to be filed with the Mixed Claims Com¬ 
mission, in September, 1927, that he is a German citizen, 
and then states in an affidavit filed with the Alien Property 
Custodian in November, 1927, that ever since 1900 he has be¬ 
lieved himself to be an American citizen, would vou con- 
sider that that was an extenuating circumstance that 
61 would excuse the change in his statement ? 

Mr. Silliman: 1 object to the form of the question. I 
repeat my former objections in full. 

A. As I said before, I would have to know the cause 
which caused the person to change the statement, in order 
to be able to determine. 

Re-D. Q. 18. Do you think it would be a mitigating cir¬ 
cumstance if someone told him to change his statement? 

Mr. Silliman: I object to that on the same grounds. 

A. If he was informed— 

Rc-D. Q. 19. If he was what? A. If lie was informed 
that he was misinformed about his legal status or rights, 
he might in my opinion readily change his statement pre¬ 
viously made. 

Re-D. Q. 20. What cause would you deem sufficient— 

Mr. Silliman: I object to this argument. 

Mr. Wiener: 1 know, you have objected, and we have got 
it on the record, for the whole line of questioning; but you 
opened this up. It was a field that was not within the scope 
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of the direct examination, and T submit I have a right to 
cross-examine this witness. He is your witness on this 
question. 

Re-D. Q. 20. (Continuing) —for a person to change his 
testimony in the manner indicated in the previous ques¬ 
tions? 

Mr. Silliman: I press my objections. 

A. The courts in the State of New York have held in a 
number of— 

Mr. Wiener: I move to strike it out.. 

Mr. Silliman: But let him answer the question; do not 
interrupt him. 

Mr. Wiener: I am not asking for that. 

A. (Continuing) The courts of the State of New York 
have in various cases held that the persons who came over 
with German passports, because the United States refused 
to grant them passports, were nevertheless entitled to the 
return of their property and to their American citizen¬ 
ship, and were not barred by their having obtained 
62 German passports to re-enter the United States, 

Mr. Wiener: Now 1 move to strike the answer, as 
being entirely noil-responsive. The question had nothing 
to do with passports. 1 will ask the Commissioner to read 
the question. 

Mr. Silliman: l submit the answer was directly respon¬ 
sive, and that this is all an argument, and an argument must 
be replied to with another argument. 

The question was read as follows: 

Re-D. Q. 21. What cause would you deem sufficient for a 
person to change his testimony in the manner indicated in 
the previous questions? 

Mr. Silliman: Same objection. 

A. That depends entirely upon the case. 

Re-D. Q. 22. Now putting a specific case, if a man files an 
affidavit with the Mixed Claims Commission, in a claim in 
which members of his family are interested, and states in 
that affidavit, executed in September, 11)27, that he is a Ger¬ 
man citizen; and then two months later, in an Alien Prop¬ 
erty proceeding, in which he himself is interested, states 
that he has always believed himself to be an American 
citizen since 1000, would you consider that those circum¬ 
stances would justify the change in statement? 
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Mr. Silliinan: I object to the threatening tone and man¬ 
ner of putting the question as asked by the examining at¬ 
torney and I object to the substance of it, on the ground that 
it is a mere argument with the witness, and the witness has 
been exhausted along this line of inquiry; that he has fully 
explained in great detail that he does not believe that any 
of these things affect the character of the plaintiff in any 
degree. 

Mr. Wiener: And let the record show that the examiner 
is 10 feet from the witness. 

A. My opinion of the honesty and integrity of Mr. Carl 
Isenberg is so high that I would have to know all of the 
circumstances and everything before I w’ould change my 
opinion. 

63 Re-D. Q. 23. Can you conceive of any circumstances 
which would make you change your mind on that sub¬ 
ject? A. Naturally, if I was convinced that he had done 
something wrong or made untruthful statements,—and I 
convinced myself of the facts, and know all the circum¬ 
stances—I would change my mind. 

Re-D. Q. 24. But the circumstances which I have indi¬ 
cated up to now, namely, the fact that the September, 1927, 
affidavit in which he stated that he was a German citizen 
was tiled before the Mixed Claims Commission, in a case 
in which his relatives were interested, and the further cir¬ 
cumstance that the affidavit in which he stated that he had 
believed himself to be an American citizen since 1900, which 
was filed in November, 1927, before the Alien Property 
Custodian, was filed in a case in which he himself was in¬ 
terested—do vou or do vou not regard those circumstances 
as sufficient to change your opinion of the character of J. 
Carl Isenberg? A. I would have to have more informa¬ 
tion, and Mr. Carl Isenberg’s explanation, before I would 
change my opinion. 

Re-D. Q. 25. In other words those facts standing alone 
would not change your opinion? A. No. 

Re-D. Q. 26. Do you regard the desire of the claimant to 
recover property seized by the Alien Property Custodian 
during the war as a sufficient justification for making a false 
statement under oath ? 

Mr. Silliinan: I object to that on the ground that it is 
a highly improper question, and I call attention to the 
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opinion of Mr. Justice Cardozo, when he was Chief Judge 
of the Court of Appeals of the State of New York, in the 
Matter of Trowbridge, in which he said that although Trow¬ 
bridge, who was in fact a resident of the state of Connecti¬ 
cut, had sworn in innumerable documents and done every¬ 
thing he could to make himself appear to be a citizen of the 
state of New York, was not to be criticized for what 

64 he had done. 

Mr. "Wiener: Now will the Commissioner read the 
question. (Question read.) 

A. I do not. 

Re-1). Q. 27. Mr. Sielcken, you made reference some time 
ago to Americans in Germany who could not get American 
passports. Did J. Carl Isenberg ever apply for an Amer¬ 
ican passport to your knowledge? A. I was informed that 
he did. 

Mr. Wiener: I move to strike the answer. 

Mr. Silliman: You asked for it. 

Mr. Jones: No, he did not. 

Re-D. Q. 2S. Where was J. Carl Isenberg to your knowl¬ 
edge after he got out of the army in 1916, between 1916 and 
the end of the war? 9. In Travenort. 

Re-D. Q. 29. Was his estate seized by the German govern¬ 
ment? 

Mr. Silliman: 1 object to that on the ground that no 
farms were seized by the German government. It was only 
business property that was taken. 

A. I don’t know anything about that. 

Re-D. Q. 30. Was any of his property seized? A. I 
have no knowledge about that. 

Re-D. Q. 31. Do you know of your own knowledge whether 
J. Carl Isenberg ever registered with an American Consul 
between August, 1914, and February 3, 1917? A. I do not. 

Re-D. Q. 32. Mr. Sielcken, you stated that Mrs. Clara 
Sielcken-Schwarz was your mother? A. Yes. 

Re-D. Q. 33. If the evidence shows that she testified as 
follows before Judge Purdy of the Department of Justice, 
in July, 1923, and now I will read— 

65 “Q. And of course vou knew about vour two 
brothers that were in the German army during this 

time? A. Yes. sir. 
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“Q. And your two brothers-in-law that you heard your 
mother testify with regard to here yesterday afternoon? A. 
Yes sir. 

“Q. And I presume your relations with your relatives 
have alwavs been verv friendlv? A. I remember it was a 
great trouble to make the boys serve, because they were 
Hawaiian citizens, you see. 

“Q. You mean the two boys out in— A. My two 
brothers who were in the vrar afterwards. They had to 
serve one year when they were young boys. Then they had 
to give them a special oath to make them German citizens. 

“Q. What two brothers were those? A. Carl and Alex¬ 
ander. They gave them special oaths to become German 
citizens, and it gave my father considerable trouble, because 
he was an Hawaiian citizen. 

“Q. Those two boys had been born out in Hawaii? A. 
Quite right, yes. 

“Q. And then they had been brought over as quite young 
children to Bremen, and were educated in the schools? A. 
Yes sir. 

“Q. And then they were compelled to serve in the Ger¬ 
man Army? A. They were volunteers. You see they were 
at school in Germany, and all their friends went in, and they 
wished to go for their year of exercise. 

“Q. When they were very young? A. When they were 
18. And then they had to give them special oaths. They 
became German citizens, those boys. 

“Q. They took the oath of citizenship? A. Yes. 

“Q. When was that? A. In 1S90, when they were quite 
young. When the war came on they were old men. 

“Q. When the war came on they were in their 40’s? A. 
Yes, and my brother Alexander had died, you see.” 

Mr. Silliman: I object to that on the ground it is highly 
improper, incompetent and irrelevant. A mere ef- 
66 fort to get testimony in that could not be given di¬ 
rectly in the record, by indirection. 

Re-D. Q. 33. (Continuing) If your Mother testified to 
that— 

Mr. Silliman: I object on the same grounds. 

Mr. Wiener: I have not finished. 

Re-D. Q. 34. If your mother stated that to Judge Purdy 
in 1933, would that accord with your recollection? A. I 
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have no recollection or any personal knowledge as to those 
questions—as to many of those questions and facts which 
you read from the record. 

Re-D. Q. 35. Have you any personal knowledge as to 
whether J. Carl Isenberg ever was naturalized a citizen of 
Germany? A. No. 

Re-D. Q. 36. Or an American citizen? A. 1 have not. 

Mr. Wiener: I think that is all. 

Mr. Silliman: I move to strike out all of the redirect 
examination, on the ground it is improper redirect and 
largely in the nature of an argument 'with the witness, in¬ 
competent, irrelevant and immaterial; all a matter of spec¬ 
ulation and argument. 

(Examination closed.) 

(Signed) ALEX WENDROTH-SIELCKEN 

Subscribed and sworn to before me this 30th day of 
March, 1938. 

J. A. FRIEL 

(Notarial Seal) Notary public, Kings County 

Commission expires March 30, 1938 

* • • 
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Annex II 
Exhibit 8 

6S German Empire 

Free and Hanseatic City of Hamburg 
Consulate of the United States of America, ss: 

Carl Isenberg, being sworn, upon oath deposes as fol¬ 
lows : 

I am a citizen of the Republic of Germany. My occupa¬ 
tion is that of estate-owner, and I reside on my estate at 
Travenort, Kreis Segcberg, Holstein, Germany, where I 

have lived for manv vears. 

* * 

I am an older brother of Mrs. Clara Sielcken-Schwarz 
(born Isenberg), our common parents being Paul and Beta 
Isenberg. I have been well acquainted with the late Her¬ 
mann Sielcken for several years. I have often been a 
guest at Mariahalden, at Baden-Baden. For a long time 
I have been accustomed to visit a sanatorium in the Black 
Forest, and usually visited Mariahalden on my way, going 
or coming, several times a year. 

Hermann Sielcken several times talked with me, gener¬ 
ally, and about his personal affairs, sometimes in connec¬ 
tion with my sister. He asked me to serve with Mr. 
Gustav Diederichsen as executors of his estate. On the 
day of the civil marriage of my sister, Clara, to Mr. 

Sielcken, on October 4, 1913, he executed a will in 
69 favor of my sister, who anything after that, nor 
inquired about it, except, as I recall, when I was 
asked to sign the contract with Clara and the Trust Com¬ 
pany, on May 14, 1920. Both Mr. Diederichsen and Dr. 
Kaemmerer told me Hermann’s estate was a New York 
estate, and not a German estate. Later, when I saw Clara, 
I inquired of her about it, and she told me that she had 
been advised both by Air. Diederichsen and by Dr. Kaem- 
merer, and also in New York, that the settlement of the 
estate in Germanv had been abandoned as soon as the war 

w 

was over, that Hermann’s business was being liquidated 
in New York, and the Trust Company was in charge of 
everything; that the preliminary steps taken in Germany 
were merely to protect her interests while the war lasted. 

I never received any compensation for such services 
as I performed to the estate. 
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I know that my sister relied entirely on what Mr. Died- 
erichsen told and advised her, and although I am very close 
personally to my sister, and there was no reason for ig¬ 
noring me, Mr. Diederichsen took entire charge of every¬ 
thing, after our discussions at Baden-Baden, following 
Hermann’s funeral. The firm of Theodor Wille had pos¬ 
session of all the cash and securities belonging to Her¬ 
mann’s firm. 

Clara repeatedly expressed to me great anxiety to leave 
Germany, and get to America, or at least into a neutral 
country. 

CARL ISENBERG. 

Sworn to before me this 16tli day of September, 1927. 

GEORGE F. KENNAN, 

Vice Consul of the United 

States of America. 

As this service has been performed without cost this 
document is to be used only in connection with a claim 
against the Mixed Claims Commission. 

Fee No. 3797 

No Fee prescribed 





















(Form «o. 228.) 

(laUUtabad July. ltl7. wkJ • mt t&mA Ao<wt, MO.) 




DECLARATION OF ALIEN ABOUT TO DEPART FOR THE UNITED STATES. 
































i r ; 

s. U 


ve informed myeelf 
o of the provisions o( 

• force, and am convinced 



■eligible ■ 

Tiriitifin at* a. iiMatfe la wnewa w p—w m a. I 
MiMkiM 4 irltoir»BAif«u 4 «rAuiiiii 4 «nD«l*Vw«ai|Mnli«M 
n rnr |‘t ifnntii in 4to Vi^nlffun lUiUt gNMtmMua|UB|«o 


__ 1017 

lUMaa baluauatc—■«hU 


sifssms: 


/ 


I realiae that if I am one of a class prohibited by law from admission into the United State* I will 
« deported or detained in the United State* by immigration authorities and I am prepared to eaaume 
be mk of deportation and of compulsory return in cane of my rejection at an Amorican port. j 

«RS 

ii*mi*> 


compulsory return in cane of mv rejection at an Amohcan port 

t«*awu kbattar <ank to Owu «>■ Stank* I* *i* Vantaktao MMa[u| 
«»»«rUH tan. la <•* Vnta*w eiaataa •aracktahaltOT » ‘ 
ill eii ■■■■iiiiMih anmiiihi »n taa, lata Uk la liw*a*»«Hk**lw 



Pee No. 

(* 1 . 00.1 


Visa granted.. 


(Data) 



71 












I 


O. n*«DLAB 

Minartioe N*. «9B. hoc. a> 


DECLARATION OF NON-IMMIGRANT ALIEN 


24 ] 


ABOUT TO DEPART FOR THE UNITED STATES 

AMERICAN CONSULAR SERVICE 


Dee ex. 3 


Amkkican Cokhclatk .irSE&JJSIELa..- 

IIV -1 (Data) 

I.Ml.AS.e»>.05S. a ( ci, j?*P, 1 of..- i 

(subject J ic*i« j) 

(Passport I 

bearer of jLaiaaez passer } No.JL22._, dated .uUly..9, ,1923...l>*1928.}.. 


(Other tinCUIMOIJ 


i»a Ue< i ^.Landrat at^egeberg*.Moist,.fty.. 

(XuiaealUy SA.1 lit A nf n«uidc Mi'barliy) 

am about to go to the United States necompuniod by. —n . 


prnou lBrkKt*4 In teUfMI'i pars pact. pMair^lH «rf I 


whoa ms MUM tfwr. i j ) 

1 was born .2ihue rtawail. 

Unit) iVrv*m«»i 

My occupation for tho last two years was. j?9XIAQX. . 


and at present is.3W9......... j 

i 

I desiro to proceed to tho United States for the purpose of ..?.*.?!• ifs jt|< 

.^ >.• rip.SKEjL... fc7A..o.4i0fi.. tf lJt»JB*....Cela.. i 


to remain for „.®.months, and my address in tho United States will bo. 


0 J. o.. the. ,c]30Tfi..Miirjajsja. 


Mv references are. 


(la ih.’t oiu-'t dtilfi) 


my son. ..olt-nd xson ber c, ■RttiioiibamaokaneBee 164, -aabu xtt 

I consider tnym-lf as a noti-immignuit under tho provisions of the Immigration Act of 1924 ou the 
following grounds: 


.temporary...vltii t ..for..pleasure. 


ami olfer for ins|Kvtion the following documents in •up|M>i , t of my clnilu: 

af*iu. ox mis. isenberg return ticket 


kx^iu. ox icx-E. x&eriDorg return ticket 

old vice Isst’od at carfiUrrg iept.''2, 1923 * ail2'“ jj 


. /..; 


• 












































I 



iftv* informed myself of the provisions of the Act of February 5,1017, particularly of the exclusion 
aions of Section 3 of that Act, and of the Immigration Act of 1024, and am aware that the latter 
/idea: 

“The admission to the United States of an alien excepted from the class of immigrants * * * f 
*hall be for such time and under such conditions as may be by regulations prescribed, including, when 
deemed necessary, the giving of bond with sufficient security to insure that, at tho expiration of such 
ime or upon failure to maintain the status under which admitted, he will depart from the United States. ’f 

I realize that if I am not one cf a class exempted from the provisions of any of the immigration 
laws of the United States regarding the exclusion of aliens, or if my classification as a non-immigrant 
alic is • i-t approved upon arrival in the United States, I may be deported or detained by tho 
imi’-.grati i authorities in the United States, and I am prepared to assume the risk of deportation and 
of compulse *y return. 

I solemly swear that the foregoing statements are true t o^t h^^ ^ ^^^ ^^^wW ge and belief. 

Subscribed and sworn to before me this_5.?.^_day sf__192 ^ 


[«*«.] 

Fee No. frf jZf 

ij) c.An£ 

Passport Visa No._ZT 
Consul’s findings on exempt status: 


-7--^fn. r. b<5itz-- '?T . 

of the United States^ America 


Passport Visa granted....C^..feL?«..j^Z?..., 102 / ^-\ 

and the following notation placed on pasnport— | 
Visa granted as Non-immigrant under Section 3 i 
.) of the Act of 1924— 








jz&strm.* No — 

DECLARATION OF NON-IMMIGRANT AUEN 

ABOUT TO DEPART FOR THE UNITED STATES 


AMERICAN CONSULAR SERVICE 


Dcf.n. f 


Amkiuoan Covsuljlt*, .. . .....JtSJBhgUPff—-OOhOb^JP—26 , 

1, .) of..- | 

(Paaaport 1 

bearer of |Laiuez pajaer | No. .47. . dated .June Z2,...192&. . 


iaaued by. &df}$£&$..S&..£jS&9b.eX... f . .....HQlShfiilL- 

(NMMallly Hd UU* M HM MtkarB 


am about to go to the United State# accompanied by . 


I wa# bora ...3.S!2.£.»...i? •.J.S7.Q. Lihni. -...K/iwflll,. 

(dm*) (Cur) <n**iM 


My oocnpatioa far the Lae# two y#aaa warn.jCaxiDfiX.. 


and at preaaot ia . 


..aeunc.- 


I deaire to proceed to the United Statea for the parpoee of ®. £ $ ?. h A j. fig .. fc fl.. ZSSl. . fcllS 1 &0Aft 




to remain for ...5,.montha, and my addreae in the United Statee will be. 


.C./G...Jiy..si3ter..Mj:5—Se-twa-ry - -£S t -'5a9t--47»h- 

str., N.Y. 

Mj refirencM an..:.... 

(lEihsUElM Sums) 

...ae.a.r...£e$e2i.ex*.. 

<L***D 

I conaider myaetf aa a non-immigrant under the proriaionaof the Immigration Act of 1934 on tha 
following ground#: 

. temporary visi t for business purposes 


and offer for inapection the following document# in aupport of my claim: 


..<?X<?...Y.i.s.as^.J.asi..Qc.i—.#..54.7 a . . 

Ifnovr to the Coijb.u etr 
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informed myself of the provisions of the Art ot February 1017, particularly of llie exeltision 
os of Section 3 of that Art, nud of the Immigration Act of ltd, and am nwure Hint the hitter 
to*. 

•‘The admission to the United States of ;in alien excepted from the rinss of immigrants “ • * • 
mil be for micli time and under surti conditions ns muy he hv regulations prescribed, including, "het 
derzneo necessary, the giving of l«>od with suflicient security to insure that, nt the expiration of such 
time or upon failure to maintain the stiiliis under which iidimttml, lie will depart from the United States." 

I realize that if 1 nm not one of u elasa exempted from the provisions of uny of the immigration 
law* of tfc* Fluted Staten r.*gnrdii,g the exclusion el aliens, or if my elussitieati,,n ns a non-immigrant 
alien ia uot approved upon urrivnl in tho United State*, » may lie de|sirtisl or detained by the 
immigration authorities in the United States, and I nm nrepareil to icisume the risk of de]M>rtation nod 
of compulsory return. 

1 solcmly swear that the foregoing stuiementa are.Into U> tlioj.rst of myA^Twleil;'(v*iJTl ladief. 


t “islitMlur** «<f <|m I «f iM> 


Subscribed and. sworn to before mo tliis.. 


Fe o Ko, , t 

Passport 1 Visa K a .. '. Q.6 ^ J 

(t TCO) 

Consul's finduht* on exempt status - 



. , lltU 


v6_-ea. 


-••• «*f till* l till<*« 1 Stiil*** of Anwriuu 

PassjM.it Vt: a grunted 6 . Wif 

and the following not at ion phi.ssl on jmssport 
Visa grimo-d as Nomiuiiiiig.'iinl under Sect a,n ,'i 
(.. ) of the Act of ltd 


Passport Visa refined 

Keusotis: 


• I IMI 















Wrt, MY-ro<t»i'l aft 
•I iMtruilion No *>1. H,< n> 


No. 


-.N * 


DECLARATION OF NON-IMMIGRANT ALIEN 

'about to depart for the united states 


• 


AMERICAN CONSULAR SERVICE 


OEF ex. 5~ 


amcwcav (•..sAuij k TK, .. .-we.-...*!4.A332.V 

<i»u) 

X Ca. 1 1 Ioeiibt:rt; * Joitiwn I of Germany 

’ "" . '.nubjoct J .. .44‘MAIfy). 

Pa^xixirt I 

LaixM'z paxMT I No .42__ dittod ..1S2.0.. 


bearer of 


• ) 


(Older UwCVRMM) 

Lund rut, Scgeberg, Holotcln, Ge rma ny 


(NutwalHy SRU tills *f mmiu* •otbsnif) 

am about to go to tho United Sutra accompanied by , 


(Nmm of pmou tartudsd la 4eaUr*Rt* DeMpert. of 

rcaidcncc: Travcnort near Segeberg, Holotcin, Gy. 

wdocn m i'iucM tbe*.u» 

I waa liorn ...Sep t. 1 2. 1870 ..Lihui^ Hawaii... 

(Ds*») (CUjf) ** (I'rvelMal 


(t'oual ry> 


My occupation for the laat two year* waa.-f.ar.OBX. 


and at preaent ia..... .. 

I daaira to proceod to the United Suttee for the purpoee of_y.A.?.i..V i .n8 ... 

GcrAa laenberg, Los Altos, Cal,... 


to remain for..®..znontha, and ay addraaa ia the United Statea will l>o.. 

...c/a....GertlA..Iaenbc.rg^..Lflii. l Altaa. .CaJ.>..... 

My rafarencea are........... AC.%............... ...... *..................................................... ......... 

(la tas UaJUtl t)UU) 

Jr.«..,Bnittl.^lPrgCL.t>..WiUJUa^x....ZO ^^a tm.durfe > ^y^. 

I oonaidar myself aa a pop-immigrant under thp proriaiona of the Immigration Act of 1924 on the 
following grounda: 

temporary visitor ns stated above 


. and offer for iuapection the following .toet.menu in auj.,.ort ul m/ -'niin: ... 

ap plicant received non-lm.visa. Hamburg. Cy, Oct. 26.. 1 933 . 
•on received nonim-viaa,Hamburg, xxx. 3@pt. 23,1929. 


76. 





















































I 


\S2 


,avc informed myself of the provisions of the Art of February 5, 1017, particularly of tho exclusion 
ions of Section 3 of that Act, and of the Immigration Act of 1024, and am aware that tho latter 
lies: 

“The admission to tho UuilM State- ol an alien excepted from tho class of immigrants • * • • j 
nil bo for such time and under inch conditions u-i may ho tiy regulations prescribed, including, when 
teemed necessary, the giving of bond with sufficient security to insuro tliut, at the expiration of such ' 
time or upon failure to maintain the atutus under which admitted, ho will depart from tho United States.’’ 

1 realize that if 1 am not one of a class exempted from tho provisions of any of tho immigration j 
laws of the United States regarding the exclusion of aliens, or if my classification as a non-immigrant 
alien is not approved upon arrivul in tho United States, I may bo doportod or delainod by the 
immigration authorities in tho United States, and 1 urn prepared to assume tho risk of deportation and i 
of compulsory return. 

I solemly swear that the foregoing statements ore true to thorhost of^ny knowledge and belief. 


ar -- 

Subscribed and sworn to before mo this .....S.tll.day of ...JJAaeuber . v . .J92 

c i) ! 

list! coin C. Burke, 

Vice ■ Consul- —• of the United States of America 


[SKAZ.] 

Fee No. 

nil 

Passport Visa No..^_^'.y..‘ 


■/ 


<*0.00). nil 

Consul’s findings on exempt status: 


Passport Visa granted... J3cw ^S. r 0.ak.U,.102 

and the following notation placed on passport— 
Visa granted as Non-immigrant tinder Section 3 j 
(... .2. ) of the Art of 1924— 




_»Ail.iatt..£ta..C2..COU134BUS. Jai;.,ia r lW?30. 
fron Bremen. 

--.... .... . Passport Visa refused 


temporary visi tor (pleafulre ) 

(Nttft lMHIlMitftl Il4»| 


, 192 


I 


Houmous . 


i 

I 

| 

i 

i 

i 

i 

i 
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No .-l£jL 


.'? E< 


ECLARATION OF NONIMMIGRANT ALIEN 


ABOUT TO DEPART FOR THE UNITED STATES 

AMERICAN CONSULAR SERVICE 


Def. Ex. 6 


__ Sept.... 30 . 1911 — 

T Carl Ieenberg J citizen [ nf Germany 

..... [ subject | ..(i 


bearer of jP M *P or ^ 


No.. 47.. dated.June.2Z jr 13Z&... 


(OtU#f tlRIiaMlo 


issued by.XAndrat, Segeberg, Ho.l ate.in * 0«maRy. 

^NattMaUlp aa4 UltorflSUlRtf ■iRbarHy) 


am About to fco to tho United Staten accompanied 


(NUM of pOTMMM iMkMUd (■ dlllllMI I pMfWt, plll^U>l W Wfco«i • 


I was bora . Sept., .12*187.0. Ufattl*. Hawaii. 

(Dalai (CMy) (HUfW l —) 

My occupation for the last two yea™ was.HA.t.teXgutebeeltxer. 


and at present is. 


■avrmuiy . 


My fixed domicile which I hare no intention to abandon is..av$nqr tj.IJp.S §.?.£.?b.?.J|g,.B4.l *.t e.l.h, 

--- — -*-|T*-- »— — »»■*—»**?-* '-'I— — »- “ — 

I desire to proceed to the United States for the purpose of vfnltlng married itsnghtse . 

...*od..lKX.X«&liy........ 


to remain for ...y.. months, and my address in the United States will be. 

.s/c.....Hra„...0«rda lBexib.e.r6*..Lo.p...Ali.a»*iu:.*Sisii..SriiLnc.iB.c.a*.Cal.... 


My references are. . ao • .“?.*.00. 

Us U» ususd MSN] 


..Sqrddeutsche Bunk*. Hamburg. Germany 


My relatives in the United States are . _ _ _... 

ao Etatea above 


(Slsls WM. «ddn—. SSU ru»u«ul»!> t» wAu .InUool In . «t npiilMst Ukto S». 3 III 0» > (», «f An ml lniii" " 

I have never been refused an immigration or passport visa at any American Consulate. 

I do not intend to emigrate to tho United States and I consider myself as a nonimmigrant under tho provi- 
sions of the Immigration Act of 1024 on the following grounds:.. 


received non-r,lay.visa.Htcburg.Gy. Oct, .2.0,1928* and. 3 ec .9,1229.*. ... 


temporary visiter 


and offer for inspection the following documents in supjiort of my claim: 

| as stated abvva, 

dated,Aug.51,1031, 

according letter front Reuter. B.Siilruan, 57 'Julian Street,N.Y.C. 
applicant has an acc.unt transferred to his d-.uy.hter Wrs. GerOa 'luenberc 
amounting to $ 30,270.36 * 
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.«oIf of the , vision* of i lie Act of 1 brunry 5, 1917, p. .cularly of the exclusion 
i of (hot Act, and of the Immigration Act of 1024, and am aware th. , the latter 


j to the United State* of an alien excepted from the claaa of immigrant* * * * * shall 
ind under such conditions as may be by regulations prescribed, including, when deemed 
ring of bond with sufficient security to iiisuro that, at the expiration of auch time or upon 
ain the status under which admitted, ho will depart from the United State*.” 
o informed myself of the provisions of the Dejiortation Act of March 4, 1929, as amended, and 
at Sections 1 (a) and 2 of that Act provide as follows: 

\.a): "That if any alien has been arrested or deported in pursuance of law, he shall be excluded 
lasion to the United Stales whether such doportation took place before or after the enactment of 
, and if he enters or attempts to enter the United State* after the expiration of abet/ day* after the 
,ent of this Act, he shall be guilty of a felony and upon conviction thereof *hall, unleaa a different 
iy ia otherwise expressly provided by law, be punished by imprisonment for not more than two yoars 

y a fine of not more than SI ,000, or by both such fine and imprisonment. Provided, That this Act shall 
. apply to any alien arrested and deported beforo March 4, 1929, in pursuance of law t in whose case prior 
i his reembarkation at a place outsido tho United States, or his application in foreign contiguous territory for 
admission to the United States, and prior to March 4, 1929, the Secretary of Labor has granted such alien 
permission to reapply for admission.” 

Sec. 2: “Any alien who hereafter entors tho United State* at any time or place other than as designated 
by immigration officials or eludes examination oh inspection by immigration officials, or obtains entry to the 
United States by a willfully false or misleading representation or the wififul concealment of a material fact, 
shall he guilty of a misdemeanor and upon conviction, shall be punished by imprisonment for not more than 
one year or by a fine of not more than >1,000, or by both such fine and imprisonment.” 

I realize that if I am one of a class inadmissible to the United States under any of the provisions of the 
immigration laws of the United States, or if my classification as a nonimmigrant alien ia not approved upon 
arrival in the United States, I may be deported or detained by the immigration authorities, and I am pre¬ 
pared to assume tho risks of such deportation or detention. 

I solemnly swear that the foregoing statements are true to tho best of my knowledge and belief. 




Subscribed and sworn to l»efore me this 


x <i«y .i 

' 'fc& C. 

Hal coir. C.Burke,. 


ateaber 


931...... if 


m.... 


Vice Concul 


. of the United States of America. 


Fee No. 1* C£)l . 
nil 

/a m f r 

Passport visa V-ii? -. 

Consul's findings on exempt status 

sailing on SS ITETir YORK 
from Hamburg,Gy. Oct. 8,1931. 


Pass|iort visa granted Sept. 30,1931., , 19.. .... 
as nonimmigrant under Soction 3^.) of the Act 

of 1924 ( pleasure.) 

ri'UflrtfkliMI) 


1’sssport visa refused 


.. 19 


Hensons: 


-> J 


t ■. 
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r- r~ 

; b 


>C«Nk>lalOO) 

.CINUaDM 


icten-ga«3e 


r 


ilerrn 


J. C. lyenbtjr*; 

Cnissau l/Holctein 
Adi. Gut Travenort 


Hamburgh. Jo.September 1931^ 




1J 


7 \ 

V CU(. (a <oooo i to 


vrir bestiitigen Ihnen auf Wunsch,das3 wir fUr Sie 

i 25.QOQ.- 5V2£ Commerz- u. Prlvatbank 
lo jah ri ge Gollar-3onds 

unter uns In Ne*y-York verwahren. 


Hochachtungsvoll 
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American foreign dertice 

.. 




D*t« ...7'.?.?.. 


APPLICATION FOR NONIMMIGRANT VISA OBF. ££ "J 

1, the imderaigned APPLICANT FOR A NONIMMIGRANT VISA, declare that my lull and true 

Jhie i» Carl . Is «P b « r S .. 

That I warn bom Sept. 12. 1870 st..I>lli a l. Hawaii . .. .... 

UMai <Ciiy — try/ 

Tliat I doin' to go to the United Suite* accompanied l»y the following |ktm>d* included in my travel document: 


..!::& n t}- f Ce ^ any 


\’m. 


10/33 


IMMUed oil 


(Vwn«, fMH—blp. and ®aMry «f Mrtt) 

. .... . .. and am the bearer of /P***? 074 ] 

(Cuajniryi l . ••) 

Ju e a. 1933 .. .by . P«r..LandraV 


«d.S®ffeb«rg . . ..,validuntil.J. ur)9 

(CMjr mmJ f»ur v • ‘ 


hut I and the nan.. my I. ■ 6 . 

ThHt;r ! ‘ nwidea at Trayenpr. -fris SegaeOTg. ..*arr.titi^. . 

lll«» J 

That 1 . 1 ii fixed domicile abroad which I .1 intend to abandon. My fixed domicile i» at 

IdD'jtothaasf IdonotJ 

same a* above 

(HUB*. «4I>. MMl country > (WU* 0m* Ml MM WMT Ml) Md M«l ftppUMM/ • 

That I arrived in .. C«r»any on ... 1979 . 

(CouoUy • bare apply U*> flHto) 

for tho purpoae of ..T*?? alienee ... 

That my occupation for the laat 2 yearn w«x Sb « SiT 20r .. 

and at preaent in ........if. ?..Vr.?.. That my purpoae in going to the United S la tea is 

vi-it ing :ny i •. • 


Tliat I intend to remain there for ^ montha; and that my add.-iy* in the United States will be,. 

c/o R.A.Isenberg, Rt 1 Box 411, Los Altos,Cali. 

My references are Same. 


1. city, MMl Al»4#» 

(ll l>alM M«l*« Nanus an. I »tiUwi (pw 


Roland Isenberg. Haynstrasse 2 Hamburg 

( I.M I ) (WtflbM —I —HUM r—MUlHnc »r(i«M«*a >♦. ■«— uf i J<t) oppItMMMU; 


That I do not intend to immigrate into the United Stutea and that I consider myself to be e nonimmigrant 
under the proviaioiia of the Immigration Act of 1024 on the following gnmnda: T.®. 151 )?* visitor . 

I offer for ina|iectioi'. the following doeumenta in aupport of my rlaiin: ^ Vi^ • Let %#T fb"0m 

police re fixed doinicil?. 


That I lime never lieon refund nil immigration or iioniiiiiiiigraiil via* at any Amerienn conailliiV . t diplomatic 
fix-imi: that I have never lieeii refovd iidliliaeion irtn the United State*: and that I have never hccii deported 
•fuiii flu* I Slutw. 


Mwd« 4 iti -hmiM *#>♦• i <|.? 4 tw n*wm. dMt * . ..... .mi.-• < ...tel >iuir*, 


ti.'.-l • a«'» 
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T 


i«t my entry into United Slides is subject Ultlic immigrati- iws,.f tli«* United Slide, 

»«>( "ebruary 5, 101 , , nrrlion U <>f w liich ovidcs for the «*x«‘l 11 —i*»«• «>f aliens of various cl«s*e». | 
Oetol>er 16. 1018, which, as amended hv the act «.f .lime , r >, 10'JII, provides f. iln> i.l 

d other persona who hold to or support doctrines or movement* of a politically subversive char- , 
»1 to the United States, directly or through memlaTship in. or iitliliation with, organization* of a j 
character. 

oze that if I am found to be one of a class inoajuii—it.U- into the United States under any of the pro- i 
,( the immigration laws of the United State,., or if mv classification MH a nouimmigiaut alien i* not ! 
ed upon arrival in the Unit< > d States, I may he detained, or excluded and deported, hv the immigration | 
■rities, and I am prrpared to assume the ri*ks of such detention, or cvlu-iou and «|e|a«riatmn 
I understand thntseetion 1ft of the Immigration Aet of I '.eg 4 provides that: "The admi"ion to the 1 toted ! 

Ucs of an alien excepted from the class of immigrants • * * shall he for am h time a» may he lo icflaj 

.tiona prescribed, and umler aueh conditions as may la, l,v regulations prescribed fineluditig. win n deem^pl 
neceawy for the elaaaea mentiomal in elans,, (21. t:t),( th or (ti) of xsti.oi :t • * • the gu mg of bond with | 

sufficient surety, in such stun and containing such conditions as may he hv regulations prescribed) to insure j 
that, at the expiration of such time or Upon failure to maintain the status under wliieli admitted, he will depart j 
from the United Stetcs.” 

I am aware thntseetion 2 of the Deportation Aet of Mareli 4, !!«!!•. IIS amended. pr,o ides that " Any alien ! 
who hereafter enters the United Stales at any time ,,r place other tl/aii as designated hv immigration officials I 
or eludes examination or inspection hv immigration nlheials, or obtains entry t„ the I idled State* by a will- I 
fully false or misleading representation or the willlul concealment of a material fad, shall he gmltv of a mis- i 
demeanor and, upon Convirtion. shall he punished hv imprisonment for not more than I year or hv a line of ; 
not more than SI,000, or by both aueh tine and imprisonment.” 

I realize that section 22 (e) of the Immigration Aet of 1(124 provides that: “Whoever knowingly nmkis ! 
under oath any. false statement in any applies!ion, sflidav it. or other document required hv the immigration j 

laws or regulations preserihod thereunder, shall, ii|aui ..viclion thereof, he lined not more than SIO.tHM), or 

imprisoned for not more thon 6 years, or both." 

I solemnly swear that the foregoing statements are true to the la-st of my know ledge nod belief. 


Subscribed and sworn to before me this 
IsEAl.) 

Fee No. n 1 1 



I 


day of . .W.'ut * 


STWti&r-feti-w- 

Consol's Findings on Status, (include stale- 
menU regarding evidence presented that alien has a 
fixed domicile and that he has a right to be readmit¬ 
ted into the country in which he is applying or into 
some other country.) 

fesspofs valid to r« t '>vn to Cv'^nai'iy 
vvfv 7.1940. 

Statement confirming address 
■glvarroTarrleaf. . 


— I-— CTJ—-J 

il (p 


S'lOlti Jer.ti D 

Vic-* «v>:,sul of II,r t hilt,I 

Stair* of Amerira. 

Passport vis n granted NOVwSlhOr d# 

1>* 35. as nonimmigrant under section :< (£ ) of,the 
Immigration Aet of I <>24, 

I’ass|mrt visa refused . ... f 

l‘J KeaMins 




















Bescheinifiung 


E3 -..-ird hiornit 
Travenort ueincn 
Sojoboi**: hat. 


'> i 

O ! 


I 


i 


lA).';o. , '.oini w t, -laJ liorr I.C. I a o n \> o c c, j 

I 

at.'hKii oil <ohn:;it.z in 'ravcnort in Kroise 


5£id Segeberg, den 8, November 1?55» 
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NONRESIDP’? ALIEN INCOME TAX M' D N 

For Calendar Year 1929 

n> Ah Nri U*« n« IM d tW Shtk Mm* POn w Om rf lW Tu^U. Tw> . 


Tr»w«>ort» EolBtejLn 

(Krai 4 Crs] eoaM) 


r*r*j 


P.O. Gnieean 


QUESTIONS 

J. 8UU HUH of huaband or wife if a aeperatc return «&a 

___ made ao<J the Collector'# office I<* which it »*» wot... 

4. Ho* shot dependent pcnor.t (other than fatnband or wife) under IB Vfin of a*c or iof 
•* * • v-. .iul «’‘^o rl from vot] on the tart day of yoyr tnaUr year? 


|TOrid*»wn*rrtnTtM 

a rht aa a or < ,oct 

l. But* V* (no'ioi <t ■ . i 

•a! 0bttfaitv* o' a ».)'• 

(I) 

fry UtoCial ii.r of >. 


ul 01 bar <M Mem icepcilr aVxilrl IbonUI 
*> OMtwtri p*W 
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S7 In the District Court of the United States for 

the District of Columbia 

Holding an Equity Court 
Equity No. 62345 

William R. Rodexberc, Ancillary Administrator d. b. n. 
c. t. a. of the Estate of Beta Isenberg, Deceased, 
Plaintiff, 

v. 

Homer S. Cummings, Attorney General of the United 
States, as Alien Property Custodian, and W. A. 
Julian, as Treasurer of the United States, Defen¬ 
dants. 

Equity No. 60744 
J. Carl Isenberg, Plaintiff, 

v. 

Homer S. Cummings, Attorney General of the United 
States, as Alien Property Custodian, and W. A. 
Julian, as Treasurer of the United States, Defendants. 

Equity No. 65816 
Johann Carl Pflueger, Plaintiff, 

v. 

The United States of America, Homer S. Cummings, 
Attorney General of the United States, as Alien Prop¬ 
erty Custodian, and W. A. Julian, as Treasurer of 
the United States, Defendants, 

Stipulation. 

Filed April 22 1938 

* * # 

It is hereby stipulated and agreed by and between the 

parties to the above-entitled eases by their respective at¬ 
torneys that: 

88 1. The depositions of the witnesses John F. Hum- 

burg, Bertram Von Damm, Richard E. Bond, Ru¬ 
dolf Isenberg, George F. Rodiek, Walter Ehlers Buck, 
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and Ernst Cropp, heretofore taken in October 1937, in that 
certain cause pending in this Court entitled William R. 
Rodenberg, Ancillary Administrator d. b. n. c. t. a. of the 
Estate of Beta I sen berg, Deceased, v. Homer S. Cum¬ 
mings, Attorney General of the United States, as Alien 
Property Custodian, and \V. A. Julian, Treasurer of the 
United States, Equity Xo. 62345 (hereinafter called the 
“Beta Isenberg case”), may be offered or read in evidence 
in that certain cause pending in this Court entitled J. Carl 
Isenberg v. Homer S. Cummings, Attorney General of the 
United States, as Alien Property Custodian, and W. A. 
Julian, Treasurer of the United States, Equity Xo. 60744 
(hereinafter called the “ J. Carl Isenberg case”), and may 
also be offered and read in evidence in that certain cause 
pending in this Court, entitled Johann Carl Pflueger v. 
The United States of America, Homer S'. Cummings, At¬ 
torney General of the United States, as Alien Property 
Custodian, and W. A. Julian, Treasurer of the United 
States, Equity Xo. 65816 (hereinafter called the “Pflueger 
case”), with the same force and effect as though said de¬ 
positions had been originally taken and filed in said J. 
Carl Isenberg and Pflueger cases. 

2. The witnesses George F. Rodiek and John F. Hum- 
burg, whose depositions were taken in the Beta Isenberg 
case, as aforesaid, will be recalled for further cross-exam¬ 
ination bv the defendants in the Beta Isenberg, J. Carl 
Isenberg, and Pflueger cases on any of the issues in the 
said three cases. Said witnesses will be examined but once 
for all of the said three cases, and such additional testi- 

monv mav be offered or read in evidence in anv of the said 
« » * 

three cases with the same force and effect as though said 

depositions had been originally taken and filed in the cause 

in which they are offered or read. 

* # * 

S9 7. The foregoing stipulation, in so far as it refers 
to the testimony of any witness, shall be taken and 
held to refer also to any exhibit introduced through or 
offered through or identified by any such witness. 

8. The foregoing stipulation Is throughout subject to 
the reservation and condition that where evidence taken 
in one case is read or offered in evidence in another, such 
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offer shall be subject to any objection as to materiality, rele¬ 
vancy, and competency, and shall be without prejudice to 
any party to introduce other and further evidence by dep¬ 
osition or otherwise. 

# * * 

WILLIAM R. RODENBERG 

Attorney for the Plaintiffs in the 
Beta Iscnberg, J. Carl Isenberg 
and Pflueger cases. 

SAM E. WHITAKER 
HARRY LEROY JONES 
FREDERICK BERNAYS WIEN¬ 
ER, 

Special Attorney, Department of 
Justice 

Attorneys for the Defendants in 
the Beta Isenberg, J. Carl Isen¬ 
berg and Pflue gar cases. 

90 Depositions 

Filed June 27 1938 

# * * 

Be it Remembered, that beginning on Monday, the 23d 
dav of Mav, 1938, at 9:30 o’clock a. m. Honolulu standard 

» *7 

time, pursuant to notices of the taking 1 of depositions; to 
agreement of counsel: and to that certain stipulation here¬ 
in, dated on or about April 21, 1938, personally appeared 
before me Charles S. Davis, a notary public in and for the 
First Judicial Circuit, City and County of Honolulu, Ter¬ 
ritory of Hawaii, Henrietta D. Holt, Arthur E. Restarick, 
Ambrose J. Wirtz witnesses called on behalf of defendants 
herein. 

Appearances. Reeuben D. Silliman, Esq. and William R. 
Rodenberg, Esq. [Albert G. Avery, Esq. assisting them], 
attorneys for plaintiffs; 

Ingram M. Stainback, United States Attorney for the 
District of Hawaii; J. Frank McLaughlin, Assistant United 
States Attorney for the District of Hawaii; and Frederick 
Bernavs Wiener, Special Attorney Alien Property Bureau, 
Department of Justice, attorneys for defendants. 
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The said witnesses having been by me first duly cau¬ 
tioned and sworn to testify the truth, the whole truth, and 
nothing but the truth, in the above-entitled cause, did there¬ 
upon depose and says as hereinafter set forth. 

CHARLES S. DAVIS 
(Notarial Seal) 

91 Henrietta D. Holt, called as a witness on behalf 
of the government, being first duly sworn to testify 

to the truth, the whole truth, and nothing but the truth, 
testified as follows: 

Direct Examination 

By Mr. Wiener: 

Q. Please state your name for the record, Mrs. Holt? 
A. Mrs. Henrietta D. Holt. 

Q. Where do you live? A. Honolulu. 

Q. You are employed in the Archives? A. I am. 

Q. And in charge of the records there? A. I am not ex- 
actlv in charge. 

Q. Well, you have records in your custody? A. Yes, I 
have. 

Q. And Miss Maude Jones is the Archivist? A. She is. 
Q. And she is ill at the present time and not permitted 
to testify under instructions from her physician? A. 
She is. 

Q. I show you a paper identified by the Archives and 
ask you whether that is Miss Jones’ signature and the Ar¬ 
chives seal? A. Yes, it is. 

Mr. Wiener: I offer in evidence as defendant’s exhibit 
31, an extract from the Customs House manifest on file in 
the public Archives showing the arrival in the Hawaiian 
Islands on November 4, 1S98, of J. C. Tsenberg and Mrs. 
J. C. Isenberg, described as citizens of Germany. 

Mr. Silliman: Objected to as incompetent, irrelevant and 
immaterial. 

92 (Extract from Customs House manifest on file in 
the Public Archives, arrival of J. C. Isenberg and 

wife in Hawaii November 4, 1898, received in evidence and 
marked “Defendants exhibit 31.”) 
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Mr. Silliman: It is stipulated and agreed by and between 
the parties hereto by their respective attorneys that J. Carl 
Isenberg was born at Lihue, Island of Kauai, in the Ha¬ 
waiian Islands, on September 12, 1870. 

Mr. Wiener: Yes, that is so stipulated and agreed. 

Mr. Silliman: It is stipulated and agreed that in 1878 
he accompanied his parents to Germany for the purposes 
of education. 

Mr. Wiener: That is agreed to. 

Mr. Silliman: It is also stipulated and agreed that he 
returned here to Hawaii on November 4,1898, and was here 
for about one year. 

Mr. Wiener: Yes, I am willing to stipulate to that. 

Mr. Silliman: Working on the plantation of his father 
at Lihue, Kauai. 

Mr. Wiener: And after 1899 or thereabouts, did not 
return to Hawaii again. 

Mr. Silliman: Yes. 

Mr. Wiener: I have no further questions of Mrs. Holt. 

HENRIETTA D. HOLT 
* * * 

93 Arbrose J. Wirtz called as a witness on behalf of 
the government, being first duly sworn to testify to 
the truth, the whole truth and nothing but the truth, testi¬ 
fied as follows: 

Direct Examination 

By Mr. Wiener: 

Q. Mr. Wirtz, will you, for these cases, state your name, 
age, permanent place of residence and present occupation? 
A. Ambrose J. Wirtz, 64 years of age, residing at 2045 
Lanihuli Drive, Manoa Valley, Honolulu, and at present 
Assistant Treasurer of American Factors Ltd. 

Mr. Wiener: For the record, I wish to state that we are 
calling Mr. Wirtz pursuant to notice, in the Beta Isenberg 
case and I should like to ask that notice of calling Mr. 
Wirtz in the J. Carl Isenberg case be waived. 

Is that agreeable ? 

Mr. Rodenberg: That is agreeable. 
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By Mr. Wiener: 

Q. Mr. Wirtz, have you with you stock ledgers of H. 
Hackfeld & Co. Ltd? A. I have. 

* # * 

Q. Now Mr. Wirtz, I will ask you to look up your stock 
ledger relating to the common stock standing in the name of 
J. Carl Isenberg and tell us when you have found that and 
then I shall ask you the same series of questions as to that. 

Mr. Rodenberg: May we have the same objection— 
immaterial, irrelevant and incompetent—to this entire line? 

Mr. Wiener: Yes. 

Q. How many shares, common shares, stood in the name 
of J. Carl Isenberg, on, let us say, on March 15, 1916? A. 
1400 shares. 

Q. Now, was any transfer of those shares made on March 
31, 1916; if so, how many shares, to whom and by what 
stock certificate number? A. That 1400 shares of 
94 the common stock of H. Hackfeld & Co. Ltd. regis¬ 
tered in the name of J. C. Isenberg was transferred 
to Hans Isenberg on March 31, 1916, and the transferred 
shares represented by certificate No. 184. 

Q. Now, will you go back to the certificates representing 
the original shares which were transferred and state the 
number of each, the amount of each, and let us have the 
signature on the back of the certificate? A. Certificate No. 
116 for 1000 shares, transferred out of the Estate of Paul 
Isenberg to Johannes Carl Isenberg on October 23, 1908. 

Q. Who endorsed that over to Hans Isenberg? A. The 
endorsement on the certificate reads, “Mr. Johannes Carl 
Isenberg by George Rodiek, attorney-in-fact. ” 

Q. Yes, that accounts for 1000 shares. Now let us have 
the certificates for the other 400 shares. A. Certificate No. 
138 for 370 shares. 

Q. Standing in the name of? A. This was a new issue, 
pro rata of a new issue, issued by the firm, H. Hackfeld & 
Co. to J. Carl Isenberg on May 2*6, 1909. 

Q. And who transferred that? A. The certificate bears 
the endorsement, “J. Carl Isenberg by George Rodiek, at- 
torney-in-fact.” 

Q. Now there are still 30 more shares to be accounted 
for? A. 155, Certificate No. 155, 30 shares transferred or 
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rather re-issued by John Carl Isenberg, to John Carl Isen¬ 
berg, on November 9, 1910. 

Q. In the amount of— A. 30 shares. 

Q. And who endorsed that? A. The certificate bears the 
endorsement, “Mr. Joh. Carl Isenberg by George Rodiek, 
attorney-in-fact. ’ ’ 

Q. And the date of the certificate is March 31? A. March 
31, 1916. 

95 Q. Now, directing your attention back to the 
shares in the new certificate, standing in the name of 

Hans Isenberg, to whom they were transferred on March 
31, 1916, and those shares are certificate No.— A. 184. 

Q. And 1400 shares— A. Yes. 

Q. Now on what date, to whom and by what stock certifi¬ 
cate did Hans Isenberg transfer those shares? A. Certifi¬ 
cate No. 222, Hans Isenberg transferred 1201 shares to J. 
C. Isenberg on December 28,1916. 

Q. Now, have you anything in the records indicating 
what happened to the 199 shares which Hans Isenberg did 
not transfer back? Did he retain those? A. There was 
an allotment of the stock to the directors here. 

Q. Oh, I see. A. On that particular day and it would be 
difficult from here to gather just the certificates. 

Q. Yes, but were those 199, those transferred, part of the 
allotment to the directors? A. Yes. 

Q. That is sufficient for our purposes. A. Yes. 

Q. Then we have at the point here, 1201 of the shares 
transferred to Hans Isenberg on behalf of J. Carl Isenberg 
here on December 28, 1916, transferred back to J. Carl 
Isenberg, is that correct? A. Yes, by certificate No. 222. 

Q. Now, did J. Carl Isenberg subsequently transfer those 
1201 shares, represented by certificate 222, and if so, to 
whom and when and who endorsed the certificate for him? 
A. By certificate 227 the 1201 shares were transferred by 
J. C. Tsenberg to Hans Isenberg. 

Q. On what date? A. On January 31, 1917. 

96 Q. And who endorsed the shares over lo Hans 
Isenberg on that date? A. The endorsement reads, 

“J. C. Isenberg by George Rodiek, attorney-in-fact.” 

Q. Now, were the 1201 shares which, by that last trans¬ 
action were transferred to Hans Isenberg, retransferred 
by Hans Isenberg to J. Carl Isenberg, and if so when? A. 
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They were on February 1, 1917, by certiiieate 233, 1201 
shares of the common stock of H. Hackfeld & Co. Ltd. were 
transferred by Hans Isenberg to J. C. Isenberg. 

Q. What was the next transaction in that stock? A. The 
next transaction is on— 

Q. Is it the seizure by the Alien Property Custodian on 
January 28, 1918? A. It is. On January 28,1918, the 1201 
shares were transferred by J. C. Isenberg to A. Mitchell 
Palmer, Alien Property Custodian. 

Q. Now Mr. Wirtz, just to recapitulate, was not this the 
transaction: 

On March 31, 1916, J. Carl Isenberg by George Rodiek, 
attornev-in-faet, transferred 1400 to Hans Isenberg? A. 
Yes. 

Q. On December 28, 1916, Hans Isenberg transferred 
1201 shares back to J. Carl Isenberg? A. Right. 

Q. And the remaining 199 shares were part of an allot¬ 
ment to supply stock for the directors? A. That is correct. 

Q. On January 1, 1917— A. January 31. 

Q. On January 31, 1917, J. Carl Isenberg by George 
Rodiek, attorney-in-fact, retransferred 1201 shares to Hans 
Isenberg, right? A. Yes. 

Q. On February 1, 1917, Hans Isenberg retransferred 
1201 shares to J. Carl Isenberg? A. Correct. 

97 Q. On January 28, 1918, those 1201 shares in the 
name of J. Carl Isenberg were seized by the Alien 
Property Custodian? A. Correct. 

Mr. Wiener: I have no further questions of Mr. Wirtz 
in these two cases. 

(Short recess.) 

Cross Examination 

By Mr. Rodenberg: 

Q. Mr. Wirtz, you have been asked about and testified 
to quite a number of stock transfers. Now, the certificates 
in question have no printed matter on the back, stocks, 
stock-certificates usually do; that is the backs are blank? 
A. Yes. 

Q. And you testified to transfers by Mrs. Paul Isenberg, 
or Mrs. Beta Isenberg, Mr. J. Carl Isenberg and J. C. Isen¬ 
berg and several other names, relating to J. Carl Isenberg, 
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several transfers from their names being made by George 
Rodiek as attorney-in-fact? A. Yes. 

Q. In that you were reading merely from the backs of 
the certificates? A. Certainly. 

Q. Also that all of those certificates bear the name writ¬ 
ten on the back of them, of the person in whose name the 
stock stood and written under that “By George Rodiek, 
attorney-in-fact?” A. We have a rule that all endorse¬ 
ments on certificates must bear the same name in every 
particular as appears on the inscription. 

Q. And the endorsements were the name of the persons? 
A. Yes. 

Q. By George Rodiek, attorney-in-fact? A. Yes, that is 
right. 

• # # 

98 Redirect Examination 

Mr. Wiener: Just a few questions. 

Q. Those endorsements on the stock certificates of Beta 
Isenberg and J. Carl Isenberg which were made by Mr. 
Rodiek, the entire endorsement on all of those certificates is 
in Mr. Rodiek’s handwriting, is it not? A. Yes. 

Q. Now, have you there in the files of H. Hackfcld & Co. 
Ltd., now in the custody of American Factors, powers-of- 
attorney from Beta Isenberg and J. Carl Isenberg to Mr. 
George Rodiek? 

Mr. Rodenberg: May we have an objection to that on the 
ground it is incompetent, irrelevant and immaterial? 

Mr. Wiener: Yes. 

A. I don’t know whether they are still in the records or 
the files or in the archives but I have seen them. 

Q. You have seen them? A. Yes, they were produced in 
the 1924-1925 litigation. 

Q. Were those full powcrs-of-attorney, as you recall 
them? A. Yes, they were complete—general powers-of- 
attorney. 

Mr. Rodenberg: We object also on the ground he is testi¬ 
fying to the contents of a paper. 

By Mr. Wiener: 

Q. Will you, Mr. Wirtz, make a search among 
the archives, the papers, and see if you can find the 
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powers-of-attorney from J. Carl Isenberg and Mrs. Beta 
Isenberg to George Rodiek? A. Only those two parties? 

Mr. Wiener: Yes. 

Q. Mr. Wirtz, did you find the powers-of-attorney from 
Beta Isenberg to Mr. George Rodiek? A. No. 

Q. Mr. Wirtz, did you find the powers-of-attorney from 
J. Carl Isenberg to George Rodiek? A. No. 

* • * 

99 Excerpt From Deposition of George F. Rodiek. 

Piled August 6-1940 

• # * 

Room 449-A Post Office Building, San Francisco, Calif., 

Friday, June 10, 1938, 3:00 P. M. 

(Pursuant to agreement of counsel, at the above time and 
place, depositions in the above-entitled matters were re¬ 
sumed.) 

(Frank L. Hart duly sworn by Notary Public to act as 
shorthand reporter.) 

George F. Rodiek, recalled, having been duly cautioned 
and sworn by the Notary Public to tell the truth, the whole 
truth, and nothing but the truth, testified as follows: 

Further Cross Examination 

Mr. Wiener: This is the three District of Columbia 
cases. Mr. Rodiek is recalled for further cross examination 
in these cases pursuant to paragraph 2 of the stipulation, 
and subject, of course, to the usual rules as to the scope of 
cross examination. 

I will say for the record that in view of paragraph 6 of 
the same stipulation I will be able to shorten my examina¬ 
tion of Mr. Rodiek, because that paragraph makes unneces¬ 
sary what might otherwise be repetition and going over the 
same topics. 

Q. Now, you knew J. Carl Isenberg, did you not, Mr. 
Rodiek? A. I did. 

Q. How intimately did you know him? A. Oh, he came 
out to the Hawaiian Islands from time to time, and he was 
one of the stockholders of Hackfeld & Company. 
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Q. And you were reasonably intimate with him? A. 
Well, not exactly intimate, but I knew him very well. 

Q. And you were acquainted with his affairs? A. Oh, 
yes. 

Q. And you knew his relatives and the whole Isenberg 
family? A. Yes. 

Q. And you had a general power of attorney from him, 
did you not? A. I think so. 

100 Q. And that extended to the transfer of shares 
also? A. Yes. 

Q. Now, have you got that power of attorney? A. No. 
Those powers of attorney, I think, were all kept with the old 
Hackfeld & Company. 

Q. And the evidence shows that they are no longer there, 
and that the power of attorney covered not only the transfer 
of stocks, but also the filing of income tax returns, didn’t it? 
A. I should imagine so. 

By Mr. Wiener: 

Q. Mr. Rodiek, the evidence shows that the fol¬ 
lowing transfers took place in the shares of stock in H. 
Hackfeld & Company, Ltd., owned by J. Carl Isenberg, and 
I am reading from pages 1576 and 1577 of the Honolulu 
depositions. 

“On March 13, 1916, J. Carl Isenberg, by George Rodiek, 
attorney-in-fact, transferred 1400 shares to Hans Isenberg. 

“On December 28, 1916, Hans Isenberg transferred 1201 
shares back to J. Carl Isenberg. 

“And the remaining 199 shares were part of an allotment 
to supply stock for the directors,’’ who got stock at that 
time. 

“On January 31,1917, J. Carl Isenberg by George Rodiek, 
attorney-in-fact, re-transferred 1201 shares to Hans Isen¬ 
berg. 

“On February 1,1917, Hans Isenberg re-transferred 1201 
shares to J. Carl Isenberg. 

“On January 28, 1918, those 1201 shares in the name of 
J. Carl Isenberg were seized by the Alien Property Custo¬ 
dian.’’ 

Now, you made the transfers as attorney-in-fact for J. 
Carl Isenberg, didn’t you? A. There is no question about 
that. 
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Q. And will you state the purpose of those transfers? I 
will ask you first, to shorten this: Was the purpose the 
same as those transfers of Mr. Haekfeld’s stock? A. That 
is correct. 

Q. And that purpose, as you have already stated it, was 
in anticipation of war—they wanted to be on the safe 
101 side? A. That is absolutely correct. 

Q. And then the transfers back to J. Carl Isenberg 
were in order that .J. Carl Isenberg might get his dividends ? 
A. That is correct. 

Q. Because it was not intended that Hans Isenberg should 
be the real owner of the shares? A. No. 

Mr. Silliman: This is all subject to my general objection. 

Mr. Wiener: Yes. 

Mr. Silliman: And I am not interrupting you, as you see. 

Mr. Wiener: And 1 am leading the witness— 

Mr. Silliman: That is all right, as long as it is under¬ 
stood my general objection runs to this line of examination. 

Redirect Examination 

By Mr. Silliman: 

Q. And all of the Tsenbergs—both Beta Isenberg and J. 
Carl Isenberg, had their principal property, and, in fact, 
nearly all their entire property in the Hawaiian Islands, 
did they not? A. Correct. 

Q. And it was a very large property, was it not? A. Un¬ 
doubtedly. 

Q. What kind of people, and what was the reputation of 
these Isenbergs in Hawaii? 

Mr. Wiener: Just a moment. I object to that on several 
grounds: First, it goes beyond the scope of my examina¬ 
tion; second, that it is not an issue in the case; and third, 
that the evidence shows as to Beta Isenberg, that she never 
returned to Hawaii after 11)00; and as to J. Carl Isenberg, 
after 187S, he was only in Hawaii once from 189S to 1899, so 
that even if their reputation in Hawaii might otherwise be 
material, the evidence shows that they were not there long 
enough, or at times when they might have had a reputation 
there. 

Mr. Silliman: Well, my question is: 

Q. Did you know their reputation in Hawaii for truth, 
honesty and integrity? 
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102 Mr. Wiener: The same objection. 

A. It was beyond reproach. 

By Mr. Silliman: 

Q. Bid you know it, first? A. Yes. 

Q. You did know it? A. Yes. 

Q. What was their reputation? 

Mr. Wiener: The same objection. 

A. Beyond reproach. 

Recross Examination 
By ATr. Wiener: 

Q. Xow, turning to J. Carl Isenberg: Did you know 
about his naturalization in Bremen in 1890 and 1891? A. 
No, I had no idea of it. 

Q. Did you know anything about his service in the Ger¬ 
man Army as a reserve officer? A. Yes. 

Mr. Silliman: This is all subject to my objection—is it? 

Mr. Wiener: Yes, it is. 

Q. You knew about that? A. Yes, 1 knew he served in 
the German Army. 

Q. Would you believe him under oath? 

Mr. Silliman: Off the record. 


(Unreported discussion.) 

A. 1 have always known him as a very honorable gentle¬ 
man, and I never questioned his word. 

By Mr. Wiener: 


Q. And your answer is that you would believe him under 
oath? A. I think so. 


Q. Do you recognize his signature? A. I think so. 

Q. Well, I show you a copy of Exhibit 1 introduced at the 


Sielcken deposition, which is signed by J. Carl Isenberg. 


(Document shown to witness.) 


A. I recognize the signature. 

Q. You recognize the signature? A. Yes. 

Q. And you will notice it was sworn to before an Ameri¬ 
can Vice Consul on the 16th day of September, 1927. And 
incidentally that was an affidavit introduced before the 
Mixed Claims Commission in his brother-in-law’s claim. 
A. Yes. 
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103 Q. And I show you the first paragraph of that ex¬ 
hibit wherein he says, “I am a citizen of the Republic 

of Germany”—do vou see that? A. I do. 

* » 

Q. Now, I will ask you— A. May I read that over or 
not? 

Mr. Wiener: Well, the rest isn’t material for this mat¬ 
ter. I will be glad to show it to you later. 

Q. I will ask you to note particularly the date of Septem¬ 
ber 16th, 1927. A. Yes. 

Q. And you notice that he says that he is a citizen of the 
Republic of Germany ? A. Yes, that is correct. 

Q. Now, here is another affidavit by J. Carl Isenberg, 
signed by him. Do you recognize the signature? 

(Document shown to witness.) 

A. Yes, I do. 

Q. And you notice the date? A. Yes. 

Q. The 30th of November, 1927? A. Yes. 

Q. In other words, about two months after the last? A. 
Yes. 

Q. Now, I will show you page 2 of that, and direct your 
attention to the paragraph beginning: “I verily believe”—. 
Just read that to yourself. (Witness examining document.) 
Do you notice that paragraph? A. Yes, I do. 

Q. Having shown you those two exhibits of J. Carl Isen¬ 
berg, his affidavits, I will ask you whether those would 
change your opinion of the reputation for truth and verac¬ 
ity of J. Carl Isenberg? A. I don’t know what to answer to 
that. 1 have always considered him a very honorable gentle¬ 
man. 

Q. And having seen those two exhibits, I will ask you 
whether they would change your opinion? A. He must 
have been under misapprehension when he applied for 
American citizenship. 

Q. You remember what they say— 

Mr. Silliman: I move that be stricken. The w’hole line 
is objected to. 

104 Mr. Weiner: Oh, yes, that is understood. Now, 
I will agree it can go out for non-responsiveness. 

The question is: 
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Q. Do those two exhibits, the one in which he says in Sep- 1 
teinber, 1927, that he is a German citizen, and the one where j 
he says in November, 1927, that he verily believes that he is j 
an American citizen— A. I could hardly believe it if I j 
hadn’t seen it. 

Q. Now that you have seen it, would those exhibits change 
your opinion as to his character for truth and veracity? A. j 
It must to a certain extent. 

Mr. Wiener: That is all. j 

i 

105 Request for Ad missions Under Ride 

Filed January 23 1939 

m * # 

Defendants Homer S. Cummings and W. A. Julian re- I 
quest Plaintiff J. Carl Isenberg to make the following ad- j 
missions for the purpose of this action only and subject to 
all pertinent objections to admissibility which may be inter- j 
posed at the trial: 

1. That each of the following documents, exhibited with 
this request, is genuine: 

(a) Deposition of J. Carl Isenberg in that certain case 

in the Circuit Court of the First Judicial Circuit, Territory 
of Hawaii, entitled, “In the Matter of the Estate of Paul 
Heinrich Friedrich Carl Isenberg, deceased”, sworn to be- ; 
fore Henry W. Diederich, Consul of the United States at j 
Bremen, Germany, on March 2, 1903, a certified copy of 
which deposition is Defendants’ Exhibit 33 attached to the j 
depositions taken in the above-entitled case of Isenberg v. 
Cummings in Honolulu, Hawaii, in May, 1938. j 

(b) Power of Attorney from J. Carl Isenberg to Clara 

Sielcken, dated November 17, 1921, and filed in Alien Prop¬ 
erty Claim No. 13737, the original of which is in the files of 
the Department of Justice. j 

(c) Substitute power of attorney from Clara Sielcken 
Schwarz to Charles E. Hotchkiss and Edward Cornell, 
dated May 3, 1923, and filed in Alien Property Claim No. 

13737, the original of which is in the files of the De- 

106 partment of Justice. 

(d) Notice of Alien Property Claim No. 13737, 
dated May 3, 1923, filed by Charles E. Hotchkiss as attor- 
ney-in-fact for J. Carl Isenberg, the original of which is in 
the files of the Department of Justice. 
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(e) Income Questionnaire signed by J. Carl Isenberg, 
dated June 5, 1924, and filed In Alien Property Claim No. 
13737, the original of which is in the files of the Department 
of Justice. 

(f) Affidavit sworn to by J. Carl Isenberg on October 18, 
1924, and filed in Alien Property Claim No. 22349, the orig¬ 
inal of which is in the files of the Department of Justice. 

(g) Notice of Alien Property Claim No. 13737, signed 
and sworn to by J. Carl Isenberg, and dated November 30, 
1927, the original of which is in the files of the Department 
of Justice. 

(h) Affidavit sworn to by J. Carl Isenberg on November 
30, 1927, and filed in Alien Property Claim No. 13737, the 
original of which is in the files of the Department of Justice. 

(i) Notice of Alien Property Claim numbered “War 
Claim No. 450 ’\ dated March 24, 1928, and filed by Reuben 
D. Siliiman as attorney-in-fact for J. Carl Isenberg, the 
original of which is in the files of the Department of Jus¬ 
tice. 

(j) Power of Attorney from J. Carl Isenberg to Reuben 
D. Siliiman, dated April 30, 1928, and filed in Alien Prop¬ 
erty Claim numbered “War Claim No. 450”, the original 
of which is in the files of the Department of Justice. 

(k) Consent to the postponement of return of 20% of 
seized property under the terms of Section 9(m) of the 
Trading with the Enemy Act, signed by J. Carl Isenberg 
on April 30, 1928, and filed in Alien Property Claim num¬ 
bered “War Claim No. 450”, the original of which is in 
the files of the Department of Justice. 

(l) Power of Attorney from J. Carl Isenberg to Reuben 
D. Siliiman, dated August 17, 1931, and filed in Alien 

107 Property Claim No. i3737, the original of which is 
in the files of the Department of Justice. 

2. That the following statement is true: 

The Reverend Hans Isenberg of Liliue on Kauai in Ha¬ 
waii was an American citizen at all times from Januarv 1, 

v 7 

1914, until his death in January, 1918. 

SAM E. WHITAKER 
Assistant Attorney General , 


HARRY LeROY JONES 
Attorney , Department of 
Justice, 
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FREDERICK BERNAYS WEINER 
Special Attorney, Department 
of Justice, 

FREDERICK L. SMITH, 
Attorney, Department of 
Justice, 

Attorneys for the Defendants. 
108 Filed January 23 1939 

(Seal) 

In the Circuit Court of the First Judicial Circuit, 
Territory of Hawaii. 

At Chambers. In Probate. 

Commission to Take Testimony. 

In the Matter of the Estate 
—of— 

Paul Heinrich Friedrich Carl Isenberg, deceased. 

The Territory of Hawaii: 

The Consulate General of the United States, of Bremen, 
Germany, having confidence in your prudence and fidelity, 
you are hereby appointed a Commissioner, and by these 
presents given full authority diligently to examine the said 
Mrs. Beta Margarethe Isenberg and Johannes Carl Isen¬ 
berg, of 19 Constrcscarpe Street, witnesses on behalf of 
the Petitioner in the above entitled matter now* pending in 
this Court upon the interrogatories annexed to this Com¬ 
mission, at certain days and places to be appointed by 
you. Having first administered an oath to each of said 
witnesses, you will reduce their examinations to writing 
and return the same, with said interrogatories your certi¬ 
ficate and this Commission, to the Clerk of this Court. 

Dated at Honolulu, Island of Oahu, this 30th day of 
January, A. D. 1903. 

By the Court: 

GEORGE LUCAS 
Clerk of the Circuit Court of 
the First Circuit, Territory of 
(Seal) Hawaii. 
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109 In the Circuit Court of the First Judicial 
Circuit Territory of Hawaii. 


At Chambers 


In Probate 


In the Matter of the Estate 


Paul Heinrich Friedrich Carl Isenberg (Deceased) 
Interrogatories to be Propounded to .Johannes Carl Isenbcrg 

1. State your name, age and residence. 

2. What is your relationship to Paul Heinrich Friedrich 
Carl Isenberg, deceased ? 

3. When and where did Paul Heinrich Friedrich Carl 
Isenberg die? 

4. Did vou see his dead bodv? 

• » 

5. How old was he at the time of his death ? 

6. How long had he resided in the city of Bremen, Em¬ 
pire of Germany? 

7. Where had he resided before? 

8. Have you made search among the effects of Paul Hein¬ 
rich Friedrich Carl Isenberg in Germany for a will? 

9. Did said Paul Heinrich Friedrich Carl Isenberg leave 
a will? 

(Seal) 
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111 Consulate of the United States of America. 

I hereby certify that on the 2nd day of March, 1903, 
before me, Henry W. Diedrich, a Consul of the United States 
of America in and for the district of Bremen, Germany, at 
my office, Wall 144, in the city of Bremen, Germany, be¬ 
tween the hours of 10:30 a.m. and 12 a. m. personally ap¬ 
peared Mrs. Beta Margaret he Isenberg and Mr. Johannes 
Carl Isenberg, who by me duly cautioned and affirmed to 
testify the whole truth, and being carefully examined, de¬ 
posed and said as by the deposition hereto annexed. 

And I further certify that said deposition was then and 
there reduced to writing by me and was, after it had been 
reduced to writing subscribed by the witnesses, and the 
same has been retained by me for the purpose of sealing 
up and directing the same to the clerk of the Court as 
required by law. 

And I further certify, that I am not of counsel or at¬ 
torney to either of the parties, nor am I interested in the 
event of the cause. 

IN TESTIMONY WHEREOF I have hereunto set my 
hand and official seal at the city of Bremen, Empire of 
Germany, on this second day of March, A. D. 1903. 

HENRY W. DIEDERICH 
Consul of the United States of 
America in and for the district 
(Seal) of Bremen, Germany. 

112 Summary 

Filed July 25 1940 

# # # 

(b) Power of Attorney from “Johannes Carl Isenberg 

of Travenort, Holstein” to Clara Sielcken of 08 Park Av¬ 
enue, New York, N. Y., to file claims under the Trading 
with the Enemy Act, with power of substitution, acknowl¬ 
edged at Hamburg, Germany, November 17, 1921, before 
Francisco Javier de Salas, Spanish Consul General in 
charge of American interests. 
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113 Summary 

Filed July 25 1940 

* ♦ * 

(c) Substitute power of attorney from Clara Sielcken 
Schwarz to Charles E. Hotchkiss and Edward Cornell, 
dated May 3, 1923. 


r 
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To THOMAS W. MILLER, 00 

Aum Pbopbbtt Cdinoux, 

Wa*Ki*gton, D. 0. 

Th* undersigned, hereinafter referred to u claimant, dewing to Uke advantage of section 9 of the 
**(T44lgB with the Enemy Act,” hereby gives you notice of chum end mekee application to the Preodeot 
for the elkrwenoe thereof, es follow*, end hereby agrees to furnish such other information end proof ee you 
may require. 

L Kum of claimant (Individon), partnership, aaao ci s ti oo, corporation): 


|«h»M OMl llMriMIfr 


t Addtw <4 (Uaut: 


««re Pawl— r 4 Oo r n»l l » 

S. Rub* ot penoo (knMrijr determined an enemy or ally of eoeeny) ttoM property b affected by thb daLa: 


Johann Carl X aanharg. 


1 R sei d s o ce or Urt loon address of penoo named In paragraph I: 

Trawanort r Diatriot of 8a««bax4e...0a»nnay#.. 

(. Nune of any other person*, If known to claimant, who have any LaUrert whatever la withla claim: 


Von* 


(. Addrem or addnmee of tuch penoo or persons: 

.-.Mona. 


7. If the claim, notice of which U hereby given, U mad* for certain specific property, or for an latenat in properly, the following quew 
liooa miat be anewered: 

(a) The said property waa conveyed, Uanafermd, assigned, or delivered to Alien Property Custodian by: 

fl. Haakf aid h Co,» Ltd,, ... 


Hon alula* Hava Li*.. 

(J (StlfctJ 


(t) The following u an accurate deecription of the property affected by thb notice of claim (thb description mote be miO- 
cieotly complete to identify the property): 


8 lb* nature of the claim, notice of which ia hereby given, la aa follow*: (II the claim is for only part of the property, describe that 
part; it of an inter eel, atat* precisely what the interest b; if of e debt, ital* fully the nature thereof, how It U evidenced, and 
whether then an any ast-ofb or couaUrdaim*. Attach verified copies of ell paper* relied on to support claim.) 


*. The claimant represents and altec** that claimant now and once .Apr.AL..6a.. X?16 > ^ ..- 

U. •nate^g&itissag--... —- 

and b the owner of the property claimed and/or entitled to die return of euch property or peyment under the provlaioo* of 8*ctioa 
8 of the "Trading with the Enemy Act,” that no person or pereoerwhamoevrr, except ee above stated, have any interest in or tba 
upon the proceed* of the claim eet forth in the within notice; that thb notice b no* filed ia colhadoo with any eoemy or ally of 
eaamy, or any other penoo or persona for the purpose of avoiding the tanna aad provimoo* of the “Trading with the E n emy Act”; 
that the ctafea herein referred to b la all respects boo* fide, aad that there are no nPoAs, counterclaims, or dtfa n aea. except m 
bento ta s te d. - 

D.w. ... x3 ^ Jrhana Oarl Xembetg. 


(Wgaattrre of party 


.— 1**^ 

making delfi^l 
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jun tborhxy araroDiu 

Arlington Butldixg 

Vermont Aww aud X Street Trait Ho. _ 12616 

WASKFVCC* 

Claim Bo. 13737 


Jon 5 19?< 


Johann Carl. laanbenr. 

—Iiariaort. Surtire* 

flu many._ 


application la hereby made for return of Incoma under the pro- 
▼leloa of Section 23 of the "Tradlt* with the Eneny Act", aa amended 
March 4, 1923. 


U) 


gSPT T «Fi7flB 


Have you changed your addreea since you filed 
a claim under Section 9 of the "Trading with _ 
the Enemy Act"? (Answer Yea or kqi l/s< y 


( 2 ) 


If your anewor to (1) la "yea", glee your new 
ad dree s below - 



(3) 


So you wlah lucomo aent direct to you? 
(Answer Yea or No) _ 


‘'fa- 


If your answer to (3) le "No", do you wleh return m ad e to 
the attorney- in-fact namod in the power of attorney filed 
In your claim under Section 9 of the "Trading with the 
Enemy Act"? (Answer iao or Ho) _ 



( 4 ) 


If your amewer to (4) le "Nr" • -d you wan* rVoonts made to v 
another attorney-ln-faot, or your -*s filec without. a power of^ 

attorney, a new power of attorc* • mua* v « for*. •>*'*•* :th this applioa* 

tloa ' i/ 

^ PjUfridt, _ 

Signature of Vltneee 



Signature of Applicant^ 


iddrees 
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GERMAN EMU RE 

r.*NC ;:Mtrv‘T:7 C'.Tr '"I 




J.C.Xsenberg, bains duly sworn, deposes and says, that ba la 
a citlsan of fferaany and rasldas at Treweoort In Solstaln. 

That in tha year 191T ha purchased 8T preferred sharaa of tha 
I.Iaekfeld Company, Ltd, of lonolulo, lawalian Islands, for hla 
nothar, Ira Paul Xsenberg, Iranan, and 100 of such shares for 
hlaaalf froa leorge 1.glade, Paul A.glade and Alexander tlada, 

I 

sons of Clara tlada, deeaaaed, said sharaa being n part of the estate 
of said Clara Qlade. 

That said shares ware endorsed over to de-onent in blank and 
transferred to his naaa on tha books of the H.Reckfeld Co.Ltd 
and were thereafter seised by tha Allan Property Custodian of tha 
United States in the nsae of Irs Paul Xsenberg and J.C.Xsenberg. 



this 18th day of October 1924. 



Vioe Consul of the United States 
of Amerioa. 


1 


This eorvic.. ha8 bee., performed without 
oobt in oonneotion with a claim apalnst 
the Alien Property Custodian. 


Ho Ice pres.''*-'*! 


i 



1 
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/ • , 

/ 

4 ,' 

0 V f 

To HOWARD 8UTHERl!,ANR> 

Alikm Property Custodian, 

\ r WwAin^on, D. C. 

Tt® undoraignocj, Jwreiufttr referred to m claimant, desiring to take advantage of section 9 of the 
with the Enemy Act,” hereby gives you notice of claim and makes application to the President 
for the allowance thereof, as follows, and hereby agrees to furnish such other information and proof as you 
may require. 

/ 

1. Nutt of cl ai m a n t (individual, partnership, emnriiHnn. corporation): 

.. J, CARL.I31MB1RQ____ 

2. Address of claimant: 

.fiare of.E.-D*.smjMAM^ Aa catUr &trnot^ Raw Yarlc llLty:_ 

9. Nun* of person (formerly determined an enemy or ally of enemy) wboe* property fe affected by this claim: 

.CLAIMANT.( J„C.I*enb«re}______ 

t. Reeidence or last known addrea* of person named in paragraph 9: 


5. Name of any other persona, if known to claimant, who have any internet whatever In within claim: 

.NON!.. 

6. Addrea or addressee of such person or persons: 


7. If the claim, notice of which is hereby giveo, is mado for certain specific property, or for an interest in property, the following ques¬ 
tion* mutt be answered: 


(*) Tbs mid property we* conveyed, transferred, tangoed, or delivered to Alias Property Custodian by: 


—H^.^CJffiRLD.A..C0w..LtdU # ...._ 



(Couatry) 


(9) The following is an accurate description of the property affected by this notice of claim (this description most be suffi¬ 
ciently complete to identity the property): 

- All th* »on«y And- . property..Mo* 12816 g-.in..^ 

4. C. ISRNBRRO._... 


$. The nature of the claim, notice of which is hereby given, U at follows: (If the claim fe for only pert of the property, describe that 
part; If of an interest, state precisely what the interest is; If of a debt, state fully the nature thereof, how it fe evidenced, and 
whether there ere any setoff* or counterclaims. Attach verified copies of all papers relied on to support claim.) 

.oonoy «nd proi>flrty fU* jRr »ole iodlY^ 

I Q*llm..th*ia..und*».flAflUan fl uf ThA Tr Aflln^ wi th th* Wn+P*j 


~ofAj&*rlojL 


*. 


The claimant represents and alleges that claimant now and else* 

has been a_£ ill MU... 

((Mam, cerpsreUm, iw n li M i w . pertassmfe) 


ie»a- 

(D*»«) 

<*—**+-*& 


as We* Sty) 


and fe the owner of th* property claimed and/or entitled to the return of each property or payment under the provision* of Section 
• of the “Trading with the Enemy Act," that no person or persons whatsoever, except ae above stated, have any interert is or Hon 
upon th* proceeds of the claim eet forth in the within notice; that thie notice fe not filed In eoUoaioa with any enemy or ally of 
enemy, or any other person or persons lor the purpose of avoiding the terms end provision* of the “Trading with tike Enemy Act"; 
that the claim herein referred to Is in ell raped* bona Ado, and that there are no eet-otfe, couaterckime, or defenses, except a* 
herein stated. 
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120 Filed January 23 1939 

City of Washington, 

District of Columbia, ss: 

I, J. Carl Isenberg, being first duly sworn, depose and 
say: 

That I was born in Lihue, Island of Kauai, Kingdom of 
Hawaii, on September 12, 1870, being the son of Paul Isen¬ 
berg and his wife, Beta Isenberg, who were at the time of 
my birth, and had been for some time prior thereto, domi¬ 
ciled at Lihue, Island of Kauai, Hawaii. 

On January 21, 1874, my father, Paul Isenberg, was 
naturalized as a citizen of the Kingdom of Hawaii and on 
the same date was made a Noble of the Kingdom. That 
title gave him a seat in the House of Nobles, the upper 
branch of the Hawaiian Legislature, and he served as a 
member of that body from 1874 to 1886. In 1887 mem¬ 
bership in the House of Nobles was made elective and my 
father was elected to serve and did serve in that body 
during the Session of 1890. 

1 lived with my parents in our home in Lihue until in 
1878 when they took me, along with the other children, 
to Bremen, Germany, in order that we might be placed in 
school, the Hawaiian Islands at that time having no schools 
suitable for the purpose, in the opinion of my parents. 1 
continued thereafter to live in Bremen until in September, 
1892, when 1 went to work on a farm near Moenchoef, 
Hanover, where I worked for two years. In October, 1894, 
I entered the Agricultural Department of the University of 
Berlin and studied the science of Agriculture in that insti¬ 
tution for about six months, intending to go to Hawaii and 
engage in the sugar industry. In April 1895, my father 
bought a farm located near Travenort, Holstein, Germany, 
and I went there to supervise it for a time. 

In October, 1898, I went to Hawaii to superintend my 
father’s plantation at Lihue and with the intention of 
living there permanently and managing that plantation. 
I remained there, assisting in the superintendence of the 
plantation, until in February 1899, when I was corn- 

121 pelled to leave due to the necessity for a change to a 
cooler climate. 1 got back in Germany and found 

the farm there needed my personal attention and I stayed 
on from year to year, until in 1913, 1 made arrangements 
to return to Hawaii and was elected a director of H. 
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Hackfeld & Company, Limited, Honolulu, Hawaii, and con¬ 
tinued thereafter to be a director until 1918 when the com¬ 
pany was liquidated. 

Mv father was a distinguished citizen of the Kingdom 
of Hawaii and likewise of the Republic of Hawaii, and be¬ 
came a citizen of the United States after the annexation 
of Hawaii by the United States pursuant to the Act of 
Congress, approved April 30, 1900. He always gave me to 
understand that I was a Hawaiian citizen by birth and that 
I had acquired American citizenship by virtue of this Act 
of Congress. When I was a child I always understood that 
Hawaii was our permanent home; that the major portion 
of our property and interests were located there, and the 
major part of my own property has always been located in 
Hawaii. I have therefore considered Lihue, Hawaii, as my 
permanent home and domicile, and have never changed my 
domicile. 

I verilv believe and have a 1 wavs believed that bv reason 
» • *> 

of my birth in Hawaii of parents domiciled in the Islands 
1 became a citizen of the Kingdom of Hawaii, and acquired 
citizenship in the Republic of Hawaii upon its formation on 
January 4, 1894, and remained a citizen of the Republic 
until the annexation of the Islands by the United States, 
after which I became a citizen of the United States pursu¬ 
ant to the Act of Congress of April 30, 1900, which went 
into effect on June 14, 1900. and have since continued to be 
an American citizen. 


I have never taken an oath of allegiance to any state of 
Germany nor to the Imperial or any other German Govern¬ 
ment or subdivision thereof, or any other foreign country. 
1 have made no application for citizenship in Germany or 
elsewhere and always regarded myself as an Ameri- 
122 can citizen and have never forsworn allegiance to the 
Kingdom of Hawaii, the Republic of Hawaii, or the 
United States of America; and have never borne arms 
against the United States or any of her Allies or Associates, 
but have at all times been loval to the United States. 


J. CARL ISKNBERG 

Subscribed and sworn to before me this 30th day of No¬ 
vember, 1927. 

SOPHIE I). HILLMAN 
Notary Public, D. C. 



Piled Janueary 23 1939 


To HOWARD SUTHERLAND, 


2 



Alien Pbopkkty Custodian, 

Wathington, D. C. 

The undersigned, hereinafter referred to as claimant, desiring to t&ke advantage of section 9 of the 
"Trading with the Enemy Act,” hereby gives you notico of claim and makos application to the President 
for tho allowance thereof, as follows, and hereby agrees to furnish such other information and probf as you 
may require. 


1. Name ct (individual, partnership, association, corporation): 

J. Ctrl Isenberg, by Reuben D. SllUraan, his attorney In faot 


oorresoondenoe in this natter should be 
to Thoe. H. Creighton, Jr., Investment Bldg 
err.viy Washington, D. C 


t. Addfc* ol claimact: 


ax a 

sent 


3. Name oi |<r*on (formerly dele rmined un enemy or ally of enemy) whose property is affected by this claim: 

Saxo 


I. RiMilir.rc or Lot Inuan uliliea of |>cr?»n named in lur.i.Taph 3: 

Jar.e 


6. Name of any other |er«ii<, if known U> claimant, who have any internet wliatcver in within claim: 

Rone 


6. .Idilntv or ad'lre^Mw of such |>ei*on or |<cr-<ons: 


/. If tho claim, notice ol which is hereby given, is ms/o fur certain rjtcific property, or fur an in tercel in property, tho following i|Ut«- 
tions inu-t he an>wrrcd: 

(u) TLo raid proj-erty wu conveyed, traudi-md, aligned, or delivered to Alien Property Cur'odian hy: 


VldffSf.... . .. . ..... 

i.W, t'llnl) (HI), t'uull,) 

(6) The billowing i« an accurate iltvcripfion of the |>rv|<crty affected by thia notion of claim (this description must be suffi¬ 
ciently complete to idtulifv the pro|crtyj: 

Claim is made for 80Jo of the prlnoipal amount of stocks, bonds, 
securities and oash seised by the A1 len Property Oustodinn held to the 
credit of the claimant under Trust Ho.12;i6 .together with all accruals 
thereon. 


8. The nsturc uf the claim, notice of which is hereby given, is as follows: (If the claim is for only part of the projarty, describe that 
part; if of an intertet. Mate precisely wliat tho interest is; if of s debt, stale fully the nature thereof, how it is evidenced, and 
whether tli-.-re are any act-offs ..r counterclaims. Attach verified copies of all [opera retied on to support claim.) 

This claim is fllod under the amendments to the Trading with the 
2n<my -.ct. approved iLaroh 10, 1928. The oonsent required by said amendments 
will be filed at a later date. Reference Is made t° Cl ata Ho ‘ 13737 


10 

CO 


t. The claimant represents and allegce that claimant cow and once 




(Coualry, nation, v (rat dip 


has been a ..-.*...-.... of........ 

luuu.,an fraes -wstartoo. partnsrsUp) 

and is the owner of the property claimt and/or rnlitled lo the return ol such property or payment under the provissooa ol Section 
9 of the "Trading with the Enemy Act," l ist no person or persona whatsoever, except as ahoveatoted, have any interest in or lisa 
upon the proceeds of the claim set forth in the within notice; that this notice is not filed in collusion with any enemy or ally of 
enemy, or any other person or persons for the purpose of avoiding the terms and provision# of the ‘'Trading with the Enemy Act”; 
that tho claim herein referred to is in ail reapocu bona fide, and that there are no aet-ofls/lwinterclaiins, or defenses, except as 
herein alaUd. 


Dated . 


(UAL.) 


Oz- 




... 192 


(Signature of party making claim) 



ItasadshaoUaSssarpsiMaMi 



ui 
















































Filed January 23 1939 

a 


A7TZDATTT Of WWTIDCAl MACRO mm 


MteJg&ri±z±— 

C i»|»aiTT <*T . .. 


T r*«mr ,or alTVns) that Dm (orrfo»r»f Wwm h ar» tn»o and correct. 


Sub*cri»H*d am] «worn to bdac dm this.—.-2.**-.—.day of ... 


A. jyZL* 



~T 


___ 1»1 p— 


AiriDAvrr or man or rxprisxwtativr or fartuxrship macro cum. 


State or...... 

CotJimr or, 




i "Mr i of nflim) that X MB ....... . .... 

■Uia, aod that tbo lorofotaf lUUEMU eve tnir and comet. 


_Of tbo 





.„ in 















' 


rmm u n ■ « 





A 772 DATXT 07 OF 7 1 C 1 K OK RZPKJESX 2 VTAT 7 YS JftFOKATXM OK ASSOCIATION XACXNO CLAIM. 


State or . __ 

Couett or- ,,, .... . .. 

* ***** (o* aOua) that X oa tka. 

•Dd that tU (otero u* UdIiee mb f 


> 


of tbo lEoXrinf tbo fortfoUf ckia. 


fl« bock bad aod noi to bkcra ao tbfc . 


.day of . 


... If* 


i 

1 
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125 Summary 

Filed July 25 1940 

# # # 

(j) Power of attorney from “J. C. Isenberg of Traven- 
ort, Holstein” to Reuben 1). Silliman of 46 Cedar Street, 
New’ York, N. Y., to file claim under the Trading with the 
Enemy Act, acknowledged at Hamburg, Germany, April 
30, 1928, before Sabin Jean Dalferes, American Vice-Con¬ 
sul. 

126 Endorsed: E. P. C. Claim Section Entered 
May 12 1928 

Filed January 23 1939 

Consent Under the Settlement of War Claims Act of 1928. 

To All to Whom These Presents Shall Come, Greeting: 

Whereas, I, J. Carl Isenberg, of Travenort, Holstein, 
Germany, have filed a claim for the return of 80% of niv 
money and property under the Settlement of War Claims 
Act of 1928; 

Now’ these presents witness that I, J. Carl Isenberg, spe¬ 
cifically consent to the provisions of Subsection (m) of 
Section 9 of the Trading with the Enemy Act as amended 
by the Settlement of War Claims Act of 1928, providing for 
the postponement of the return of 20% of the value of the 
principal sum claimed and to the investment of such 
amount in accordance with the provisions of the Settlement 
of War Claims Act of 1928. I further specifically consent 
to the postponement of the return of the so-called unallo¬ 
cated earnings from the date of the seizure of the principal 
sum to March 4, 1923, and the investment of such amount in 
accordance with the provisions of the Trading w’ith the 
Enemy Act as amended by the Settlement of War Claims 
Act of 1928. 

In witness whereof, I have this thirtieth day of April, 
1928, set my hand and seal. 

J. CARL ISENBERG 
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127 Summary 

Filed July 25 1940 

# m * 

(1) Power of Attorney from “ J. Carl Isenberg of Trav- 
enort, Krs. Segeberg, Gy” to R. D. Silliman, 57 William 
Street, New York, to file claims under the Trading with 
the Enemy Act, acknowledged at Hamburg, Germany, Au¬ 
gust 17, 1931, before John James Meily, American Consul. 

128 Order Substituting Party Defendant 

Filed January 30 1939 

# # * 

It appearing to the Court that there is a substantial need 
for continuing and maintaining the above action, and it 
further appearing that Frank Murphy, as Attorney Gen¬ 
eral of the United States and as Alien Property Custodian, 
has consented that he be substituted as party defendant in 
his capacities as aforesaid, it is by the Court this 30th 
dav of January, A. D. 1939 

Ordered: That Frank Murphy in his official capacity 
as Attorney General of the United States and as Alien 
Property Custodian be and he hereby is substituted as 
party defendant in this cause in the place and stead of 
Homer S. Cummings, former Attorney General of the 
United States and Alien Property Custodian. 

(s) JENNINGS BAILEY 
Justice 

Consented to: 

FRANK MURPHY 
Attorney General of the United States 
and Alien Property Custodian 

By SAM E. WHITAKER 
Assistant Attorney General 



ISENBERG VS. JACKSON - ET AL. 


109 


129 In the District Court of the United States for 

the District of Columbia 

Equity No. 60744 

J. Carl Isenberg, Plaintiff 

v. 

Frank Murphy, Attorney General,, as Alien Property 
Custodian, et al., Dist. Ct. of the U. S. for the District 
of Columbia, Defendants 

Defendants’ Motions for Summary Judgment on Bill and 

Counterclaim 

Filed September 27 1939 

# # * 

Now come the defendants, and, relying upon the follow¬ 
ing— 

(i) The deposition of Alex Wendroth-Sielcken, taken in 
New York, N. Y., on March 21,193S; 

(ii) The deposition of Henrietta D. Holt, taken in Hon¬ 
olulu, Hawaii, on May 23, 1938; 

(iii) The deposition of Ambrose J. Wirtz, taken in Hono¬ 
lulu, Hawaii, on May 23, 1938; 

(iv) The deposition of George Rodiek, taken in San 
Francisco, Calif., on June 10, 1938, all of which said dep¬ 
ositions have heretofore been filed herein; 

(v) The exhibits introduced during the taking of the 
depositions of said Alex Wendroth-Sielcken and Henrietta 
D. Holt; 

(vi) That certain stipulation made by and between the 
attorneys for the parties hereto during the taking of the 
deposition of said Henrietta 1). Holt, which appears at 
pages 1437 and 1438 of the transcript of said deposi¬ 
tion ; 

130 (vii) That certain stipulation made by and be¬ 
tween the attorneys for the parties hereto and filed 

herein on April 22, 1938; 

(viii) The documents and facts admitted pursuant to 
defendants’ request for admissions under Rule 36, filed 
Januarv 23, 1939; 
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(ix) The affidavit of Dr. Heinrich Kronstein, dated Sep¬ 
tember 1, 1939, and attached hereto; 

(x) The affidavit of Dr. Ignatz I. Rosenak, dated Sep¬ 
tember 19, 1939, and attached hereto, together with a trans¬ 
lation of the German portions thereof; 

(xi) The affidavit of M. F. J. Brunow, dated June 16, 
1939, and attached hereto; 

(xii) The affidavit of William D. Mitchell, dated June 
21, 1939, together with exhibits, all of which are attached 
hereto; 

(xiii) The affidavit of Frederick Bernavs Wiener, dated 
September 21, 1939, together with exhibits, all of which are 
attached hereto;—move this Court to render summary 
judgment pursuant to Rule 56, there being no genuine 
issue as to any material fact, as follows: 

A. To render summary judgment for the defendants on 
the matters alleged in the bill of complaint, for the follow¬ 
ing reasons: 

1. Because the undisputed evidence shows that the plain¬ 
tiff acquired German citizenship long prior to 1900 and 
has always retained the same, so that he was a German 
when his property was seized in 1918, wherefore he is 
barred by the provisions of the Treaty of Berlin from 
any further recovery in respect of said seized property. 

2. Because the undisputed evidence shows that the plain¬ 
tiff was at the time of the seizure of his property an enemy 
within the meaning of the Trading with the Enemy Act, 
and hence was not entitled to any recovery in excess of 
that already had by him; 

B. And, in addition, to render summary judgment for 
the defendants for the amount prayed in their counter¬ 
claim, for the following reasons: 

131 3. Because, by bringing the present suit for an 

additional recovery, the plaintiff has opened the 
door to a reexamination of his status as determined by 
the Executive Allowance in 1931; 

4. Because said Executive Allowance was induced by the 
following representations of material facts made by the 
plaintiff, which representations were false, were known 
by the plaintiff to be false, were made by him with intent 
to deceive, and which were relied upon by the officers of 
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the Government charged with the duty of passing on the 
plaintiff’s claim, viz., 

(a) That plaintiff had never become naturalized abroad 
and had never taken any oath of allegiance abroad, 
whereas in truth and in fact, as the plaintiff well knew, he 
had become naturalized in the Free Hanseatic City of 
Bremen, one of the constituent states of the German Reich, 
in 1890, had further taken the oath of citizenship in said 
Bremen in 1891, and had served as a reserve officer in the 
German Army from 1895 on, in which capacity he was 
obliged to take and did take an oath of allegiance, whereby 
and by virtue of such service he acquired German nation¬ 
ality in any event even if he had not possessed it previ¬ 
ously. 

(b) That plaintiff had always regarded himself as an 
American citizen since 1900, whereas in truth and in fact, 
as the plaintiff well knew, he had always regarded himself 
as a German since 1890, and had on numerous occasions 
after 1900 and down to and including 1931, sworn under 
oath that he was a national of Germany. 

(c) That plaintiff’s domicile was Lihue, Hawaii, whereas 
in truth and in fact, as the plaintiff well knew, he had been 
domiciled since 1895 on his estate at Travcnort, Kreis Seg- 
ebcrg, Holstein, Prussia, Germany. 

(d) That plaintiff had not borne arms against the 
United States or its Allies or Associates during the 

132 war, whereas in truth and in fact, as the plaintiff 
well knew, he had borne arms from 1914 to 1916 
against the Allies or Associates of the United States. 

5. Because said Executive Allowance was induced by a 
mistake of law made by the officers of the Government 
charged with the duty of passing on the plaintiff’s claim, 
viz., that they assumed that, notwithstanding his long resi¬ 
dence abroad, he was not within the provisions of the ex¬ 
patriation Act of March 2,1907 (34 Stat. 1228) or the limi¬ 
tations of Section 21 of the Trading with the Enemv Act. 

6. Because the undisputed evidence shows that the plain¬ 
tiff was a German and not an American at the time of the 
making of said Executive Allowance in 1931, and conse¬ 
quently was not entitled to receive the amounts paid pur¬ 
suant to said allowance, recovery of which is sought in the 
counterclaim. 
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7. Because, even if it be assumed that the plaintiff ever 
was an American citizen at any time, the undisputed evi¬ 
dence shows that he expatriated himself long prior to the 
making of the Executive Allowance in 1931, by reason of 
long-continued residence in a foreign country, and that he 
was not prevented from returning to the United States by 
circumstances beyond his control, so that, by reason of 
Section 21 of the Trading with the Enemy Act, he was 
not entitled to receive the amounts paid pursuant to said 
allowance, recovery of which is sought in the counterclaim. 

FRANCIS M. SHEA, 

Assistant Attorney General, 

FREDERICK BERXAYS WIEN¬ 
ER, 

Special Attorney, Department of 
Justice, 

FREDERICK L. SMITH, 

Attorney, Department of Justice, 
Attorneys for the Defendants 

Service of a copy of the foregoing motions acknowledged 
this 27 day of September 193P. 

WILLIAM R. RODENBERG, 

Attorney for the Plaintiff 

133 Affidavit 

* # # 

Heinrich Kronstein, being duly sworn, on oath deposes 
and says: 

1. I live at 1325 Fort Drive, N. W., Washington, D. C. 
Prior to December, 1935, I was a practicing lawyer in 
Germany. 

2. I was born in Karlsruhe, Germany in 1897, and after 
completing my secondary education, T served in the war 
for two years. Thereafter T studied law at the Universities 
of Heidelberg and Bonn. In 1921 T passed my first state 
bar examination and became a Referendar. After that I 
studied at the University of Berlin and graduated with 
the degree of Doctor of Law in 1925. In 1924 I passed 
the second state bar examination and became an assessor. 
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As such 1 was attached to the Amtsgericht, or district 
court, in Mannheim, for one year. From November, 1926 
until December, 1935, 1 practiced law at Mannheim. In 
my practice I frequently passed on and dealt with ques¬ 
tions of citizenship. 

3. After coming to the United States, I studied law at 
Columbia University in New York, and graduated in June 
1939 with the degree of Bachelor of Laws after completing 
the regular three year course. I took out my first citizen¬ 
ship papers in March, 1936. 

134 4.1 have been asked to assume the following facts: 

That J. Carl Isenberg was born of German parents 
at Lihuc in the then Hawaiian Kingdom on September 12, 
1870. That his parents were naturalized as Hawaiian sub¬ 
jects in 1874. That J Carl Isenberg was taken to Ger¬ 
many in 1878 for his education. That according to an ex¬ 
tract from the Bremen citizenship book and an extract from 
a registration in the police records of Bremen he was 
naturalized in Bremen in January, 1890. That according 
to the same extract from the Bremen citizenship book he 
took the Bremen oath of citizenship in January, 1891. 
That from and after 1895 he lived on his estate at Trav- 
enort, Kreis Segeberg, Holstein, Prussia, Germany. That 
lu* was commissioned a Second Lieutenant of Reserve in the 
First Grand Ducal Mecklenburg Dragoon Regiment No. 17 
in 1895. That in 1914 he was a Captain of Reserve in the 
same Regiment, at which time he has received the Land- 
wehr Service Decoration 1st Class. That he served for two 
years in the war. 

5. Upon these assumed facts, I have been asked to ex¬ 
press an opinion upon the following questions. 

(a) What was the effect, as a matter of German law, 
of the 1890 naturalization in Bremen upon the citizenship 
of J. Carl Isenberg? 

(b) What was the effect, as a matter of German law, of 
the 1891 oath of citizenship upon the citizenship of J. Carl 
Isenberg? 

(c) What was the effect, as a matter of German law, 
of J. Carl Isenberg’s service as a Reserve officer in the 
German Army upon his citizenship? 
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6. In my opinion upon tlie facts stated, J. Carl Isenberg 
became a citizen of Bremen and of the Reich by reason of 
his naturalization in Bremen in 1890, if he was not a Ger¬ 
man before. It does not make any difference whether J. 
Car] Isenberg *s father gave his consent or not. 

7. The following are the reasons for my opinion: 

A. What law governs? 

A. 1. The Reich statute regarding the acquisition and 
loss of Reich—and state citizenship from June 1, 1870 
(Reichsgesetzblatt, 1870, page 355). 

135 A. 2. The decree of the Senate of the Free Han¬ 
seatic City of Bremen regarding the citizenship of 
the State of Bremen of January 2, 1871 (Gesetzblatt der 
Freien Hansestadt Bremen, 1871, page 1). 

The decree of the Senate of Bremen contains only provi¬ 
sions regulating the execution of the Reich statute and 
amendments expressly permitted by the Reich, because: 

(1) Art. 2 of the Constitution of the Reich of 1871 pro¬ 
vides that “the law of the Reich has preference over the 
law of the states”. 

(2) The Constitution of 1871 entrusted the execution of 
the Reich statutes to the states. 

The Reich statute of 1870 regarding the acquisition and 
loss of the Reich and state citizenship was enacted before 
the Constitution was adopted. The statute was based upon 
a special agreement between the states which constituted 
the German Empire. 

B. There are two kinds of grants of citizenship: 

1. The naturalization of an alien by one of the German 
states. (S 8 of the Reich statute). 

2. The reception of a citizen of one German state by 
another German state. (§7). 

As to Xo. 1: The conditions of an act of naturalization 
(S S) if they are established by a statute, are minimum con¬ 
ditions. That means that no government of a German 
state had the power to grant naturalization, unless the 
minimum conditions are fulfilled. The power of natural¬ 
ization is an arbitrary power. Xo government of a state 
can be compelled to grant naturalization either by the ap¬ 
plicant, by any suit or by the Reich government. The 
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arbitrary power of the state governments can be restricted 
by state-statute, but this was not the case in Bremen. 
136 What minimum conditions are, is provided by § S, 
par. 1 and 2: 

“The certificate of naturalization can only be issued to 
aliens if: 

(1) they are capable of disposing under the statutes of 
their previous home country, unless the lack of this capa¬ 
city can be substituted by the consent of the father, guard¬ 
ian or curator of the applicant; 

(2) they are of good reputation; 

(3) they have an own apartment or at least a permanent 
place of residence in the state in which they make their 
application: 

(4) they are able to make their own living and to sup¬ 
port their dependents according to the living necessities 
of the particular place. 

The administrative authorities have to consult the com¬ 
munity or the 1 Armenverband’ (state relief organization) 
of the residence or of the place where the applicant wishes 
to reside.” 

As to Xo. 2: The conditions of reception of a citizen of 
another German state are maximum conditions. This 
grant can only be refused, if the existence of these condi¬ 
tions is not proved. It must be noted here that a German 
could be a citizen of more than one German state at the 
same time. Many Germans were citizens of several states. 

7 provides what the maximum conditions are: 

“The certificate of reception shall be issued to every 
member of another German state who asks for it, and 
proves that he resides in the state in which he applies for 
citizenship, unless there is a reason why the applicant can 
be rejected to establish or continue his residence in the 
state according to 2 and 5 of the statute regarding the 
freedom to move from place to place.” 

The conditions required by the quoted sections of the stat- 
tnte regarding the freedom of movement are the following: 

(1) Ability to make his own living. 

(2) The applicant shall not be subject to certain restric¬ 
tions in regard to the free choice of his residence. 
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Was Isenberg ‘‘naturalized” or “received” by the act 
of 1S90? The use of the word “Naturalisation- 
137 surkunde”, i. e., certificate of naturalization, by the 
recorder of the Bremen citizenship book cannot be 
considered as of sufficient evidence that he was “natural¬ 
ized”, because the words “Xaturalisationsurkundc” and 
“Aufnahmeurkundc”, i. e., certificate of reception, are used 
interchangeably. 

Furthermore, the fact that Isenbcrg’s father was nat¬ 
uralized by the Hawaiian Government in 1874 does not 
prove anything in regard to his German citizenship. The 
statute of 1870 does not contain any provisions according 
to which a citizen would lose his German citizenship by 
the mere fact of the acquisition of another citizenship. 
German citizenship could only be lost by ten years’ absence 
from Germany under specified conditions. ($21.) 

T cannot tell from the facts stated whether all the condi¬ 
tions of the loss of citizenship by Isenberg’s father had 
been fulfilled when Isenberg was born. But the question 
whether it was a “naturalization” or a “reception” is not 
a decisive one, because Carl Isenberg clearly obtained Ger¬ 
man citizenship in 1890, even if he did not have it before 
then. 

C. § 10 of the Reich statute regarding the acquisition and 
the loss of citizenship provides: 

“The issuance of the certificate of citizenship establishes 
all rights and duties connected with citizenship.” 

The First Department of the Prussian “Obervcnval- 
tungsgericht” (Superior Administrative Court) points 
out: 


“An alien, like a citizen of another German state, ac¬ 
quires the citizenship in a German state by the govern¬ 
mental act of the superior administrative body. This act 
is the issue of the certificate. * * * If the issue of the cer¬ 
tificate is the consequence of a mistake of either legal or 
factual character, no governmental authority would have 
the power to revoke the certificate or to consider it as a 
void or an invalid document.” (June 23, 1886, Reger, En- 
tscheidungen in Verwaltungssachen, VII, I.) 
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The issuance of the certificate to the minor or his guard¬ 
ian is the performance of the act of conferring the citizen¬ 
ship upon the minor. 

The age of the applicant is not a condition sine qua non 
hut a condition which should be respected. The 
138 theoretical basis of the decision of the “Obcrver- 
waltungsgcricht ” is that the naturalization or the 
reception of a citizen of another German state is not a 
contract between the state and the applicant, but an ad¬ 
ministrative act which becomes effective when done. An 
application is required by the statute, as a rule, but the 
“naturalization” or “reception” without application is 
valid. The naturalization is legally a unilateral act of 
administration. “The application is not an absolute condi¬ 
tion of the act, but only regarded as the usual step to get 
this right.” (Mover-An sell iitz, Deutsches Staatsrecht, 

page 248, note 9.) The naturalization becomes effective as 
a matter of substantive law, if the certificate is issued to 
the person who is to be naturalized, or his father, or his 
guardian. Therefore, it is the practice of the administra¬ 
tive authorities in Germany to send these certificates by 
registered mail and to deposit the receipt in the files. Most 
of the administrative authorities make a note upon the cer¬ 
tificate, certifying at which time the certificate was issued. 
There is no statute which so provides, but it is the legal 
practice in all German states. 

This legal situation makes the question of minority a 
problem of minor significance. The above-quoted § 8 re¬ 
quires that J. Carl Isenberg was “dispositionsfahig” (ca¬ 
pable of disposing) according to the law of Hawaii. I am 
advised that according to the law of Hawaii in 1890-91, 
males became of age at the age of twenty. (Compiled Laws 
of the Hawaiian Kingdom (1884) § 1487) Isenberg was not 
twenty years of age when the new capacity was conferred 
upon him. Therefore, his father’s consent was required. 
As pointed out above, however, this question is of no real 
significance for the ultimate answer regarding the effect 
of naturalization of 1890. 

D. In regard to Ihe effectiveness of the German natural¬ 
ization it does not make any difference whether J. Carl 
Isenberg was discharged from his Hawaiian allegiance or 
not. 
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According to the Reich statute of 1870, it was not a con¬ 
dition of the acquisition of the citizenship that the 
139 applicant was discharged from the citizenship of his 
previous home state. There were, however, some 
international treaties between the German Reich and other 
states, according to which the Reich undertook to reject all 
applications for citizenship, unless the applicant could 
prove his discharge from his former citizenship. Xo treaty 
of this kind concluded between the German Reich and 
Hawaii has been found of record. 

Even if the Hawaiian Government adhered to the doc¬ 
trine that a subject could not expatriate himself without 
the consent of the sovereign, the situation would be the 
same, because the position of the Hawaiian Government 
cannot have any influence upon the position of the Ger¬ 
man Government or upon the German law. 

8. In my opinion the oath of J. Carl Isenberg in 1891 
had no connection whatsoever with the acquisition of Reich 
or Bremen citizenship, but was merely the condition of ob¬ 
taining certain political rights in Bremen. J. Carl Isenberg 
could not be admitted to the oath unless he was beyond any 
doubt a citizen of the Reich and Bremen. 

9. The following are the reasons for my opinion: 

The oath sworn bv J. Carl Isenberg in Bremen in 1S91 
has nothing to do with the effect of the “naturalization” or 
the “reception”. 

Its significance is entirely different. In the Free Cities 
of Hamburg, Bremen and Luebeck, not every citizen had 
political rights granted by the state constitution, as for 
instance, the right of voting. The citizen had to obtain 
an additional qualification, that of a “Staatsbiirger”. §2 
of the Constitution of the City of Bremen of February 21, 
1854, (not essentially changed by an amendment after the 
establishment of the German Empire which adapted the 
Bremen Constitution to the German Constitution) pro¬ 
vided : 


at 


‘The acquisition and the loss of citizenship is regulated 

bv the Reich statute. 

•> 

“Every citizen who swears the oath of a ‘Staatsbiirger’ 
becomes a Staatsbiirger of the state.” 
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140 Every adult male citizen could take this oath and 
become a “Staatsbiirger”. The Bremen oath reads 
as follows in German: 

“Ich will dem bremischen Freistaat true und hold und 
der Obrigkeit und den Gesetzen gehorsam sein. Meine 
Pfiichten als Staatsbiirger will ich redlich erfullen, und 
wenn ich in offentlichen Angelegenheiten mitzuwirken habe, 
keine andere Riicksicht walten lassen, als das gemeine 
Beste.” 

[I swear to bo a law-abiding citizen of the Free City of 
Bremen and to obey the authorities and the statutes of the 
state. I promise to do all my duties as a “Staatsbiirger” 
and to consider no other interest than the interest of the 
whole society, if I should be called upon to serve in any 
public capacity.] 

Before the Bremen statute of 1904, the dutv to take this 
oath was imposed upon all male citizens. Since 1904, the 
citizen can decide himself whether or not he wishes to be¬ 
come a “Staatsbiirger” in order to obtain any political 
rights insofar as they are based upon state law (not Reich 
law). 

The Bremen authorities who permitted J. Carl Isenberg 
to take this oath had to examine the citizenship of J. Carl 
Isenberg as a condition of this permission. The Bremen 
citizenship book indicates that they examined the certifi¬ 
cate of naturalization; there is no doubt that thev exam- 
ined particularly the question whether the certificate was 
properly issued and whether it became effective by the 
issuance. 

Thev had to consider further if J. Carl Isenberg was of 
age according to the German law. He was not twenty-one 
years old at that time. The German law knows the insti¬ 
tution of emancipation. It was used very often when young 
people intended to join the army. Obviously J. Carl Isen¬ 
berg was emancipated; otherwise, the Bremen authorities 
would not have allowed him to make the oath. 

The oath was a condition of the acquisition of political 
rights in the state of Bremen. The oath had nothing to do 
with Reich rights or duties, as for insance, the duty to serve 
in the army and the right to vote for the members of the 
Reichstasr. 
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141 10. In my opinion J. Carl Isenberg’s service as 

a reserve officer of 1895 would have naturalized him 
as a German, even if he had previously been an alien. 

11. The following are the reasons for my opinion: 

A. J. Carl Isenberg could not be admitted to the Ger¬ 
man army without being a German citizen. Section 21, 
par. 5, “Wehrordnung” (Defense Ordinance) of Novem¬ 
ber 22, 1888, provided: 

“When a subject of a foreign state is admitted by the 
military authorities to the military service, he must be re¬ 
leased at once after the discovery of his allegiance to a 
foreign power from every kind of military service, and his 
name is to be stricken from any military register, unless 
he applies for naturalization, and his application is 
granted. ’ ’ 

A foreigner, who was admitted to the German army by 
mistake, came into a peculiar position which was just op¬ 
posite to all principles of military discipline. The military 
authorities did whatever was possible to avoid this situa¬ 
tion, and examined the citizenship of all the people who 
entered the military service. 

A decision of the Reichsmilitargerieht (Reich Military 
Court) of November 9, 1901 (Decisions of the Reichsmili- 
targericht, Yol. 2, page 53) which deals with a foreigner 
admitted to the German military service, who later de¬ 
serted, points out: 

“The defendant was a foreigner, and therefore under 
no legal obligation to perform any military service in the 
German army. Even the fact, that he entered the German 
army, which was permitted by mistake, did not constitute 
any kind of legal obligation. Therefore, the defendant 
could not commit a crime which can only be committed by 
a person who intended to evade the performance of an 
existing legal obligation, to serve in the German army. 
Therefore, the conviction for the crime of “Fahnenflucht” 
(desertion) cannot be sustained.’* 

The decision of the Reichsmilitargerieht of October 17, 
1933 (Decisions of the Reichsmilitargerieht, Yol. 6, page 
78) and the decree of the same court of June 17,1909, (Vol. 
14, page 77) are to the same effect. The basis of all these 
decisions was the principle that a foreigner, who was ad- 
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142 mitted to the military service by mistake, was not 
a soldier at all. 

B. Section 9, par. 1 of the Reich statute regarding the 
acquisition and the loss of Reich and state citizenship of 
June 1, 1870, provided: 

“The appointment or confirmation of a foreigner or of 
a citizen of another German state, by the government or by 
a central or superior administrative authority of a state, to 
an office in the direct or indirect service of the state, or in 
the church, school, or communal service, is the equivalent 
of a certificate of naturalization or of a certificate of re¬ 
ception, respectively, unless the contrary is specifically ex¬ 
pressed in the commission of appointment.” 

It was the law in Germany that the appointment of a 
reserve officer was an appointment within the meaning of 
this provision. (Reiclisgericht in Criminal Cases, Vol. 23, 
page 17; Decree of the Wiirttemberg Minister of Interior, 
published by Reger, Entscheidungen der Geriehts—und 
Verwaltungsbehbrden, Vol. 13, page 410, et seq; Decree of 
the Saxon Minister of the Interior, published by Reger, 
Vol. 17, page 87.) 

The position of a reserve officer must be distinguished 
from the honorary commissions conferred prior to 1918 
upon foreign rulers or people prominent in German life, 
such as the commission as chief of a regiment, and the 
commission and as an “officer a la suite”. These honorary 
commissions neither bestowed any rights nor created any 
duties. A person honored by such a commission did not 
really become an officer of the German Reich or of a Ger¬ 
man state, and therefore did not thereby become a German 
citizen. J. Carl Isenberg, however, acquired German cit¬ 
izenship through his appointment in 1895 as a reserve 
Ducal Mecklenburg Regiment of Dragoons No. 17. It is 
officer, even if he did not have such citizenship before. 

He was appointed as a reserve officer of the First Grand 
necessary to consider the position of this regiment in or¬ 
der to understand which state citizenship, Prussian citi¬ 
zenship or Mecklenburg citizenship, was acquired through 
his appointment as an officer in this regiment. 

143 The German Constitution of 1871 did not establish 
a Reich army but an army composed out of the con- 
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tingents of the states. If we compare Art. 63, dealing 
with the army, with Art. 53, dealing with the navy, we 
realize that the navy was not only under the highest com¬ 
mand of the Kaiser, but the whole organization, including 
the appointment of all the officers, was administered by the 
Kaiser. Art. 63, however, gave the Kaiser only the highest 
command over the army, and the right of supervision: 

“For this purpose the Kaiser is entitled to supervise the 
quality of the several contingents by inspections and to 
demand the correction of existing deficiencies.” 

The fact of the highest command of the Kaiser and his 
right of control very much restricted the power of the 
states in regard to the administration of their regiments. 

Already before the German Empire was established, at 
the time of the North German Confederation in 1867, mili¬ 
tary conventions between several members of this Confed¬ 
eration and Prussia had been concluded, according to 
which the contingents of Schwarzburg-Sondershausen, 
Waldeck, Lippe-Detmold, Schaumburg-Lippe, Bremen, 
Hamburg, and Limbeck were entirely abolished. “These 
states became a part of Prussia insofar as the organiza¬ 
tion of the army was involved.” (Laband, IV, 180.) The 
conscripts coming from these states could be sent by the 
Prussian authorities to any Prussian regiment, the state 
governments being powerless to file any protest. 

After the establishment of the German Empire, “conven¬ 
tions were signed between Prussia and Mecklenburg- 
Schwerin, Baden, and Hesse. The contents of These agree¬ 
ments were quite different from the above-discussed agree¬ 
ments, concluded before the establishment of the German 
Empire. The regiments of Mecklenburg-Schwerin, Baden, 
and Hesse were incorporated in the Prussian army. These 
regiments were named for the state to which they belonged. 
The helmet worn by the soldiers bore the emblems and the 
cockades of these states. The conscripts of these 
144 states were to be sent to these regiments. These reg¬ 
iments, however, were subject to the Prussian ad¬ 
ministration. The officers were appointed by the King of 
Prussia, and could be transferred to any Prussian regi¬ 
ment, and come from any Prussian regiment. They were 
subordinate to the Prussian administration and became 
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Prussian citizens by the appointment, if they were not 
already Prussian citizens previously. 

Therefore, in 1895, Isenberg acquired Prussian citizen¬ 
ship when he accepted his reserve commission. The Bremen 
l)olice registration shows that in 1908 he had both Bremen 
and Prussian citizenship. 

The Reich citizenship statute of 1914, changed the law 
on this point: According to 14, par. 2, an appointment as 
reserve officer no longer affected citizenship. That is, a 
citizen of Bremen commissioned in the reserve of a Prus¬ 
sian regiment did not thereby become a Prussian citizen 
also. But the provisions of this law were not retroactive, 
and therefore did not affect J. Carl Isenberg, because he 
had been a reserve officer before 1914. And, in addition, 
the 1914 citizenship statute did not change the law as to the 
admissions of aliens into the German army. 

What was the oatli of a reserve officer ? 

The formula of the so-called “Fahneneid” is prescribed 
by a Prussian cabinet order of June 5, 1831. This Prus¬ 
sian cabinet order was in force until 191S, insofar as 
Prussian citizens are involved. As I pointed out before, 
the First Grand Ducal Mecklenburg- Regiment of Dragoons 
No. 17 was a Prussian regiment. Therefore, the cabinet 
order of 1831 would have to be applied, if Isenberg was a 
Prussian citizen. 

That, however, was obviously not the case, when he en¬ 
tered the army. The formula for the “Fahneneid” of 
persons, who served in the Prussian army but were not 
Prussian citizens, is regulated by the “Allerhochste Kab- 
inett-Order” of December 14, 1867 (Armee- und Verord- 
nungsblatt, 1S67, page 179), as was as follows: 

“Ich, X.N. schwore zu Gott dem Allmachtigen und All- 
wissenden einen leiblichen Eid, dass ich [here follows the 
name of the “Landesffirst” (sovereign)] meinem 
145 allergnadigsten Landesherrn, res]), dem liolien Senat 
der Freien Hansestadt in alien und jeden Vorfallen, 
zu Lande und zu Wasser, in Kriegs-und Friedenszeiten, 
und an welchen (Men es auch immer sei, getreu und red- 
lich dienen, Allerhorhst dero Nutzen und Bestes bcford- 
crn, Schaden und Xachteil aber abwenden und Befehlen 
des Bundesfeldherrn unbedingt Folge leisten, die mir 
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vorgelesenen Kriegsartikel und die mir erteilten Vor- 
schriften genau befolgen, und mich so betragen will, wie 
es einem rechtschaffenen, unverzagten, pflicht-und ehrlie- 
benden Soldaten eignet und gebubrt. So wahr mir Gott 
helfe. ,, 

[I, (name) swear by God, the Almighty and the Omnis¬ 
cient, a holy oath that, wherever it may be, on the ocean or 
on land, in time of war or of peace, I will serve faithfully 
my most gracious Sovereign, the high Senate of the Free 
City of Bremen. I will promote the welfare and the in¬ 
terests of His Highness; I will avert danger and mischief 
from His Highness; I will obey the commands of the 
Kaiser at all events; I will observe exactlv the articles of 
war published to me and all the orders which should be 
issued to me. I will act as an honest, resolute, dutiful and 
honor-loving soldier. So help me God.] 

When a soldier was appointed a reserve officer, he re¬ 
peated the oath in generally the same words; the sole dif¬ 
ference was that he substituted for the word “Kriegs¬ 
artikel” (articles of war) the words “Kriegs-und 
Dienstgesetze ” (war and service laws) and that he prom¬ 
ised to be a “ rechtsehaffener, unverzagter, pflich- und 
ehrliebender Offizier” (honest, resolute, dutiful and honor- 
loving officer). 

D. The Prussian Rangliste (Army List) published by 
E. S. Mittler & Son of Berlin was the official army list of 
the Prussian Armv. It was edited bv the War Ministrv, 
and published by command of the German Emperor, the 
King of Prussia. 

The “Militar-Wochenblatt” was the officially supervised 
publication which listed all appointments, promotions, and 
transfers in the German Army, as well as all honors and 
decorations conferred upon military personnel. In a Ger¬ 
man court, as a practical matter, the correctness of an 
entry in the “Militar-Wochenblatt” could only be dis¬ 
proved by the production of the certificate of appointment 
at variance with it. 

E. The “Landwehr-Dienstauszeiehnung” is based upon 
a decree of the Prussian King of July 4, 1868 (Armee- 
Verordnungs Blatt 1868, p. 155). Officers and soldiers who 
perform their regular military duties, and have been 
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through a campaign, or served at least three months ac¬ 
tively upon exceptional occasions, could be honored 

146 by the decoration “Landwehr-Dienstauszeichnung 
2d (blue ribbon with interwoven monogram and iron 

bezel). The Landwehr-Dienstauszeichnung 1 (cross of 
silver with blue ribbon) is a mark of honor, given to of¬ 
ficers and physicians after twenty years of service. 

HEINRICH KRONSTEIN 

Subscribed and sworn to before me, this 1st day of Sep¬ 
tember, 1939. 

JOHN R. WRIGHT, 

Notary Public, T). C. 

147 Translation of Roscnak Affidavit 

[Note: For convenience, portions written in English in the 
original are also included.] 

Ignatz I. Rosenak, being duly sworn, on oath deposes and 
says: 

1.1 live at 280 Fort Washington Avenue, New York City, 
New York. Prior to August 31, 1938, I was a practicing 
lawyer in Germany with the official residence in Bremen. 

2. I was born on December 16, 1897, in Bremen, Ger¬ 
many. I attended the Gymnasium and served in the war 
from March 1916 until late 1918. Thereafter I studied law 
at the universities of Leipzig, Frankfurt, Heidelberg and 
Goettingen. In 1923 I passed my first state bar examina¬ 
tion and became a Referenda!'. After that I graduated with 
the degree of doctor of law in the same year at the Uni¬ 
versity of Heidelberg. After several years in the prelimi¬ 
nary Governmental service as a Refcrendar I passed the 
second state bar examination, the so-called Assessor exam¬ 
ination, which finally admitted me in the beginning of 1927 
to the full practice of the law, in all of the courts of Bremen, 
as well as in the court of appeal (Hanseatisches Ober- 
landesgerieht). In my practice I had to do with all im¬ 
portant questions of the German law and also with ques¬ 
tions of citizenship. 

3. I have been asked to assume the following facts: That 
J. Carl Isenberg was born of German parents at Liliue in 
the then Hawaiian Kingdom on September 12, 1870. That 
his parents were naturalized as Hawaiian subjects in 1874. 
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That J. Carl Isenberg was taken to Germany in 1S78 for 
his education. That according to an extract from the 
Bremen citizenship book and an extract from a registration 
in the police records of Bremen, he was naturalized in 
Bremen in January 1890. That according to the same 
extract from the Bremen citizenship book he took the Bre¬ 
men oath of citizenship in January 1891. That from 
148 and after 1895 he lived on his estate at Travcnort, 
Kreis Segeberg, Holstein, Prussia, Germany. That 
he was commissioned a Second Lieutenant of Reserve in 
the First Grand Ducal Mecklenburg Dragoon Regiment No. 
17 in 1895. That in 1914 he was a Captain of Reserve in 
the same Regiment, at which time he had received the 
Landwehr Service Decoration 1st Class. That he served 
for two years in the war. 

4. Upon these assumed facts, I have been asked to express 
an opinion upon the following questions: 

(a) What was the effect, as a matter of German law, of 
the 1890 naturalization in Bremen upon the citizenship of 
J. Carl Isenberg? 

(b) What was the effect, as a matter of German law, of 
the 1891 oath of citizenship upon the citizenship of J. Carl 
Isenberg? 

(c) What was the effect, as a matter of German law, of 
J. Carl Isenberg’s service as a Reserve officer in the Ger¬ 
man Army upon his citizenship? 

[Translation] 

After a careful study of the pertinent statutes, literature 
and decisions, I hereby submit my legal opinion in regard 
to the questions put to me: 

5. J. Carl Isenberg was a German national bv reason of 
the naturalization accomplished in Bremen in 1890, re¬ 
gardless of whether, according to Hawaiian law, he had to 
renounce his Hawaiian citizenship before he could be nat¬ 
uralized. 

6. This legal conclusion is based upon the Reich Statute 
of June 1,1S70, relating to the acquisition and loss of Reich 
and State citizenship (R. G. Bl., 1870, pg. 355) and also 
the Bremen decree of January 2, 1871, relating to citizen¬ 
ship in the state of Bremen and membership in its munici¬ 
pality (Bremisches Gesetzblatt, 1871, pg. 1). 
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149 According to the Reich Constitution of April 16, 
1871, it was for Reich legislation to regulate gener¬ 
ally the questions of the acquisition and loss of Reich and 
State citizenship according to the provisions of the Con¬ 
stitution. It was for the states respectively to execute the 
federal provisions. 

The legal situation was practically the same even before 
the Reicli Constitution of 1871. Compare for instance 
section 2 of the Bremen Constitution of February 1854— 
republished on November 1, 1875—which in its first section 
reads: 

“acquisition and loss of state citizenship is governed by 
the Reich Statute.” 

Section 8 of the Reich Statutes of June 1, 1870, relating 
to the acquisition and loss of state citizenship, prescribed 
certain minimum conditions for naturalization. Section 8 
in its substance reads as follows: 

“The certificate of naturalization can only be issued to 
aliens if— 

(1) they are capable of disposing of their property under 
the statutes of their previous home country, unless the lack 
of such capacity can be cured by the consent of the father, 
guardian or curator of the applicant; 

(2*) they are of unblemished reputation; 

(3) they have their own apartment or at least a perma¬ 
nent place of residence in the state in which they make their 
application: 

(4) they are able to make their own living and to support 
their dependents according to the living necessities of the 
particular place.” 

As the contents of this section and the remainder of the 
statute of June 1, 1870 show, the requirement that previous 
citizenship be renounced was not of the prescribed mini¬ 
mum conditions. Only citizens of certain countries, with 
which Germany had special treaties to this effect, were re¬ 
quired to renounce their previous citizenship before nat¬ 
uralization. These were Persian, Turkish and Mo- 

150 rocean subjects. (Cf. Article 17 of the German-Per- 
sian treaty of June 11, 1873, R. G. Bl. p. 35; circular 

of the Reich Department of Interior of June 11, 1884; 
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Article 15 of the Convention of July 3,1880, R. G. Bl., 18S1, 
p. 103.) 

Some German states, as for instance Hamburg, attached 
additional conditions to those stipulated by the Reich pro¬ 
visions and, for example, demanded the renunciation of 
previous citizenship in cases other than those above men¬ 
tioned. Bremen did not follow these states; therefore 
whether or not the statutes of the foreign state permitted 
the foreigner, who intended to ask for German naturali¬ 
zation, to be naturalized in another state, made no differ¬ 
ence in the matter of acquiring Bremen citizenship. 

If Isenberg were not vet capable of disposing of his prop¬ 
erty according to the Hawaiian law, we have to assume 
that his father gave his consent to the naturalization. But 
this, as all other acts which were conditions of naturaliza¬ 
tion, is legally without significance on the question of the 
legal effectiveness of the naturalization, because that be¬ 
came effective at any rate by the mere issue of the cer¬ 
tificate of naturalization of 1890 (cf. statement of fact No. 3 
of this affidavit). 

Section 10 of the Reich Statute of June 1, 1870, provided: 

“The certificate of naturalization fixes all rights and 
duties connected with citizenship as of the date of its 
issue.” 

Naturalization resulted in the creation of a status to 
which there was no legal right; it was a grant (compare 
for instance section 11 of the above-quoted Statute of June 
1, 1870, which expressly refers to a “grant” of citizen¬ 
ship) which generally includes the wife and the minor 
children according to the terms of this provision. Persons 
who were granted this new status could lose it only for 
reasons expressly provided in the Statute. These reasons 
are stated in Sections 20 and 22 of the Statute of June 1, 
1870. 

151 Section 20 provided: 

“Citizens of the North German Confederation who are 
residing abroad can be declared by a decree of the central 
authority of their home country to have lost their citizen¬ 
ship if in case of war or danger of war they do not, during 
a term expressly provided in this decree obey an order to 
return issued by the presidency of the federation effective 
for the whole federal territory.” 
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Section 22 provided: 

“If a citizen of the North German Confederation enters 
a foreign state service without permission of his govern¬ 
ment, the Central Authority of his home state may declare 
him to have lost his citizenship by decree if he does not, 
during a term expressly provided in the decree, obey an 
express order to lease this service.” 

Compare, for instance, Walter Jellinek, Administrative 
Law, Berlin, 1933 (Encyclopedia of Sociology and Law). 
On page 238 of this book appears the following: 

“Nobody shall question the citizenship of a naturalized 
person.” 

Compare further the circular of the Prussian Minister of 
the Interior of February 1, 1895, published in the Minis- 
tcrialblatt of February 18, 1895, for the guidance of the 
entire internal administration, wherein the Minister re¬ 
quired the most careful consideration and examination of 
all matters of naturalization and submission of all peti¬ 
tions to him. He expressly refers to a decision of the first 
Synod of the Prussian Highest Administrative Court of 
June 23, 1886 (Volume 13, p. 402), according to which: 

“The revocation of a granted naturalization is impos¬ 
sible.” 

7. Taking of the Bremen “Burger” oath (Citizen’s 
Oath) was a condition precedent to the granting of Bremen 
political rights (for example, the right to vote) to Isenberg. 
The Hanseatic cities of Hamburg, Bremen and Liibeck 
made the acquisition of the “Biirgerrecht” (Rights of a 
Citizen) a condition to the conferring of political rights. 
“Biirgerrecht” was equivalent to citizenship. However, 
it could only be granted to citizens. According to 
152 section 2 of the Bremen Constitution of Februarv 
21, 1854 (republished on November 17, 1875), a 
“Burger” (Citizen) of the state is defined as every na¬ 
tional who has taken the oath of a “Staatsbiirger.” The 
oath, which was to be solemnly sworn to before a committee 
of the Senate, reads as follows: 

“I swear to be a law-abiding citizen of the Free City of 
Bremen and to obey the authorities and the statutes of the 
state. T promise to perform all my duties as a Staatsbiir- 
ger and to consider no interest other than that of the whole 
society should I be called upon to serve in any public ca¬ 
pacity.” 
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It must be assumed that Isenberg was declared to be 
emancipated, because lie was allowed to take the oath before 
he became of age. An act of emancipation could be granted 
in Bremen to a minor who had already completed his twen¬ 
tieth year, according to the “Gemeines Recht" (German 
common law), which was generally the law in Bremen be¬ 
fore 1000. Suppose, however, he was allowed to take the 
“Burger” oath by mistake, before he was emancipated. 
That would have no significance upon the earlier acquired 
naturalization because the naturalization had nothing what¬ 
soever to do with the •‘Berger" oath. Naturalization be¬ 
came a closed matter with the issuance of the certificate of 
naturalization. 

8. If J. Carl Isenberg should not have become a German 
citizen by the act of naturalization in Bremen, he acquired 
German citizenship by his commission as reserve officer in 
the German armv. 

9. By enlistment in the army one did not become a citi¬ 
zen if he were not one before. Citizenship, however, was a 
condition for admittance to military service; the cockade 
of his home state which the soldier displays, is the visible 
sign that the duty to serve in the army arises from his 
citizenship. Compare also Laband’s “Public Law of the 
Present Time," volume 1, p. 375, where it is pointed out: 

“Active duty to serve in the army is one of the duties of 
the subject and to it is attached the ordinary obligations 
of a subject as such, obedience and faith." 

153 The same dutv of obedience and faith was under- 
taken by every soldier in swearing to the “Falme- 
neid" (Oath to the Colors) when he joined the army. In 
that oath he swore allegiance to the head of his home state. 
Article (34 of the Reich Constitution of April 16, 1871 pro¬ 
vides : 

“All German troops are under the duty to obey the com¬ 
mand of the Kaiser at all times. This dutv must be men- 

w 

tioned in the Fahneneid expressly." 

The duty of citizens to obey and to be faithful was made 
clear to the soldier furthermore, by the Kriegsartikel (Ar¬ 
ticles of War) which had to be read clearlv and slowlv to 
him before he took the Fahneneid. They were also to be 
read in every company several times during the year. I 
am referring to the Kriegsartikel for the Army of October 



ISENBERG VS. .JACKSON ET AL. 


131 


31, 1827, replaced by the Articles of War for the Army of 
September 22, 1902. They provide that the soldier has to 
be mindful of his great task “to protect the throne and the 
Fatherland” and that the duty to serve in the army is a 
duty of honor of every male German (Article 8) etc. Even 
if we do not consider the above, the fact that every soldier 
had to be a citizen follows furthermore from Article 51 of 
the Reich Constitution, according to which: 

“everv German is bound to serve in the armv.” 

• •> 

The same conclusion can be drawn from §68 of the Reich 
Military Statute of March 2, 1874 (R. G. Bl. Nr. 15) which 
provides: 

“Soldiers of the reserve who desire to become re-nat¬ 
uralized before their thirtv-sceond birthdav after having 
previously emigrated, join the same annual class to which 
they would have belonged, had they never emigrated.” 

The Wehrordnung (regulation concerning military ser¬ 
vice) of November 22, 1888, provided among other things 
that foreigners who acquire Reich citizenship shall become 
liable to serve in the armv according to their age. Tt is 
very clearly provided, furthermore, by Number 5 of §21: 

“When a subject of a foreign state is admitted by the 
military authorities to the military service, he must be 
released at once from every kind of military service 
154 after the discovery of his allegiance to a foreign 
power and his name is to be stricken from every mili¬ 
tary register, unless he applies for naturalization and his 
application is granted.” 

From this provision the courts concluded that a foreigner 
enlisted by mistake could not violate military duties be¬ 
cause he was not a soldier at all. 1 refer, for instance, to a 
decision of the Reichsmilitargericht (Reich Military Court), 
volume 2, p. 53, in which the court held that an alien de¬ 
fendant could not commit the crime of desertion. 

Therefore the possession of citizenship was generally to 
be recognized as a condition sine qua non for enlistment 
in the army, with the exception that under certain circum¬ 
stances such stateless persons who resided permanently in 
Germany were admitted thereto. However that may be 
the commission as officer was an appointment to an office 
in the service of the state in the sense of §9 of the federal 
statute of June 1, 1870. This provision reads as follows: 
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“The appointment or confirmation of a foreigner or of 
a citizen of another German state by the government or by 
a central or superior administrative authority of a state, 
to an office in the direct or indirect service of the state, or 
in the church, school, or communal service, is the equivalent 
of a certificate of naturalization or of a certificate of re¬ 
ception respectively, unless the contrary is specifically ex¬ 
pressed in the commission of appointment.” 

The commission as an officer is an appointment in the 
sense of the above quoted statutory provision and estab¬ 
lishes therefore, according to this provision, the acquisi¬ 
tion of citizenship. This was recognized by a decision of 
the Reichsgericli of March 12, 1882 (Reiclisgericht in Crim¬ 
inal Cases, Vol. 23, p. 67). 

In the book entitled “The Military Statutes of the Ger¬ 
man Reich,” edited by direction of the War Ministry, it is 
explained in a note in volume 1, p. 244: 

“$$9 is to be applied to officers of the reserve also; they 
are to be regarded as being in the service of the state 


155 It was already apparent from the military con¬ 
ventions, some made before, some after, the estab¬ 
lishment of the German Reich, between the Royal Prussian 
Government and several federal states relating to the legal 
siatus of the bodies of troops who were natives of these 
states that this was so. 

As an example, the military convention between Prussia 
and Braunschweig of March 18, 1868, provided in para. 2 
of Article 9 that officers of the Braunschweig contingent 
“no matter whether they belonged to the active corps or 
to tlie reserve” 

acquired Prussian citizenship in addition to their previous 
citizenship by virtue of the grant of the patent effectuating 
their transfer into the Prussian army. 

§35 of the military convention between Prussia and Bre¬ 
men of June 27, 1867, provided that the officers who were 
transferred into the Prussian army thereby became Prus¬ 
sian subjects. In the military conventions between Prussia 
and Meeklenburg-Strelitz of July 24, 1868 and the conven¬ 
tion with Mecklenburg-Schwerin of November 9, 1868, it 
was provided that the officers admitted to the Royal Prus¬ 
sian army “might, if they chose to do so, retain their status 
as subjects of Mecklenburg, in addition”—that is in addi¬ 
tion to being Prussian subjects. 
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Iii reference to those and other military conventions, I 
refer to the collection of the “military statutes” edited by 
direction of the War Ministry (Berlin, 1S90), in the first 
volume of which they may be found. 

Isenberg was an officer of the Grand Ducal Mecklenburg 

Regiment of Dragoons, Xr. 17. This can be established by 

the “Rangiistc” (Army List) of the Royal Prussian Army 

edited bv the War Ministrv bv command of the Kaiser 
• » » 

and King. The regiment belonged to the Prussian Army. 

Therefore Isenborg was a Prussian because he was a 
15(5 Prussian officer as it is correctly stated in the Fam- 
ilienbogen (Family Register) of the police commis¬ 
sion in Bremen. 

It is without any significance to this case that §14 of the 
new citizenship law of July 22, 1913 no longer recognized 
reserve officers as servants of the state, because this statute 
of 1913 is without any retroactive effect. 

Finally it may be noted that the entire discussion above 
clearlv has reference onlv to actual officers of the armv, 
whether in active service or in the reserve. A foreign ruler 
or statesman who was made an honorary chief of a regi¬ 
ment by the Kaiser naturally did not become a German 
officer with the rights and duties of an officer, nor did he 
become a German citizen. These grants were only the per¬ 
ceptible sign of the friendly relationship between the Reich 
and persons honored by the grant, just as were the grants 
of decorations and badges of honor to non-citizens. 

The correctness of this statement and the necessity of 
avoiding any unwarranted conclusion from the “grant of a 
regiment” follows merely from the fact that, for instance, 
monarchs who were chiefs of the regiments of foreign 
armies commanded their own armies against these regi¬ 
ments but did not, of course, serve in the German armv. 

/»/ 1GNATZ I. ROSENAK ‘ 

State of New York 

County of New York ss. 

Subscribed and sworn to before me, this 19th day of Sep¬ 
tember, 1939. 

/s/ JULIUS ZONENSTEIN 
Notary Public , Kings County 
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157 & 15S (In pacing—Xo. 158 inadvertently skipped.) 

Affidavit 

* # # 

M. F. J. Brunow, being duly sworn, deposes and says: 

1. I am a "Warrant Officer, United States Army, on duly 
in the Historical Section, Army War College. 

2. My duties in connection with this assignment, which 
has continued for ten years, include the examination and 
studying of official books and documents relating to the 
Imperial German Army. I am thoroughly familiar with 
the pre-war and war-time organization of that Army, and 
with the more usual official publications relating thereto. 

3. The official Prussian Army List before the war, which 

included the names of all officers of the German Armv other 

• 

than those commissioned in the Saxon and Bavarian con¬ 
tingents, was edited by the War Ministry and published by 
E. S. Mittler & Son, Berlin. 

4. In the pre-war German Army, there were included two 
Mecklenburg dragoon regiments, known respectively as the 
1st Grand Ducal Mecklenburg Dragoon Regiment Xo. 17 
and the 2nd Grand Ducal Mecklenburg Dragoon Regiment 
Xo. 18. The numbers 17 and 18 have reference to the con¬ 
secutive numbering of all the dragoon regiments in the 
German Army. 

5. The home station of the 1st Grand Ducal Mecklen¬ 
burg Dragoon Regiment Xo. 17 was Ludwigslust in Meck- 
lenburg-Schwerin and the home station of the 2nd Grand 
Ducal Mecklenburg Dragoon Regiment Xo. 18 was Parchim 
in Mecklenburg-Schwerin. 

M. F. J. BRUXOW 

Subscribed and sworn to before me, this 16th day of 
June, 1939. 

MARY G. BRAGG 

(Notarial Seal) Notary Public hi and for the 

District of Columbia. 

My Commission Expires Dec. 15, 1942. 
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159 

State of New York 

County of New York ss.: 

'William D. Mitchell, being duly sworn, deposes and says: 

1. I am an attorney and counsellor at law, a member of 
the firm of Mitchell, Taylor, Oapron & Marsh, having my 
offices at 20 Exchange Place, Borough of Manhattan, New 
York, N. Y. 

2. In 1931 I was Attorney General of the United States, 
and as such signed the attached recommendation for Ex¬ 
ecutive Allowance of the Alien Property Claim of J. Carl 
Isenberg. 

3. It was my unvarying practice as Attorney General to 
read over the opinions for Executive Allowances in Alien 
Property cases, and because of that practice, but not from 
any independent recollection at the present time, I am sure 
that I read and relied on the statement on page three of the 
opinion in the J. Carl Isenberg case that Isenberg had 
never forsworn his allegiance to Hawaii or the United 

States. 

160 4. I have no independent recollection as to what 
documents were attached to the draft of the opinion 

dated August 7, 1931, on the claim of J. Carl Isenberg when 
it was submitted to me for my approval and signature, 
and I can only assume, as I do, that I would not have signed 
the opinion and recommendation for Executive Allowance 
if I had seen the attached extract from the Bremen citizen¬ 
ship book, or the attached Bremen police registration rec¬ 
ord, or if T had known that Isenberg had taken an oath of 
citizenship in Bremen in 1891 or served as a reserve officer 
in the German army; or if I had had before me any infor¬ 
mation as to the attached affidavits signed by Isenberg on 
October 18, 1924, and September 16, 1927, or as to the at¬ 
tached visa applications by Isenberg dated September 24, 
1923; October 5, 1927; October 26, 1928, and December 9, 
1929; or as to the attached income tax return by Isenberg 
dated June 10, 1930. 

5. I am sure that at the time of signing the said opinion 
and recommendation for Executive Allowance, I knew 
nothing about the case or the facts relating to it, excepting 
as disclosed in the opinion itself and in such documents as 
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were then submitted to me from the files of the Department 
of Justice. 

WILLIAM D. MITCHELL 


Subscribed and sworn to before me this 21st dav of June, 
1939 

JOHN T. COLLINS 

(Notarial Seal) Notary Public, Queens Co. 

Queens Co. Clk’s No. 317 Reg. 
No. 4204 N. Y. Co. Clk’s No. 
65 Reg. No. 1 C 41 

Commission Expires March 30, 1941 

161 Affidavit 


Frederick Bernavs Wiener, being duly sworn, deposes 
and savs: 

1. I am a Special Attorney in the Department of Justice, 
and as such am one of the attorneys in charge of the de¬ 
fense of the above-entitled case. 

2. I represented the defendants herein during the taking 
of certain depositions in San Francisco, California, and 
Honolulu, Hawaii, in April, May, and June, 1938. During 
the taking of these depositions, it was stipulated by and 
between the attorneys for the parties hereto that counsel 
for each side would keep the custody of its own exhibits. 
Said stipulation appears at page 119 of the transcript of the 
deposition of Johann Carl Pflueger, and applied also in 
case. Pursuant thereto, all exhibits introduced by and on 
behalf of the defendants herein remain in the custody of 
the Department of Justice. 

3. Attached hereto and marked “Defs Ex 31 5 23 38” is a 

certified extract from the Customs House Manifests 
162 in the Public Archives of Hawaii, which was offered 
as Defendants’ Exhibit 31 during the taking of the 
deposition of Henrietta D. Holt in Honolulu. 

4. Attached hereto and marked “Exhibit A” is a cer¬ 
tified extract from the citizenship book of the Free Han¬ 
seatic City of Bremen, further certified pursuant to Sec¬ 
tion 6 of the Act of June 20, 1936 (49 Stat. 1561, 1563) by 
Francis A. Lane, a Vice-Consul of the United States of 
America, together with a translation of said extract. 
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5. Attached hereto and marked “Exhibit B” is a com¬ 
munication dated November 5, 1937, from Dr. Luerman of 
the Bremen police, certified by said Francis A. Lane to be a 
true copy of the original, together with a translation of 
said communication. 

(j. Attached hereto and marked “Exhibit C” is a certi¬ 
fied copy of the Bremen police registration of Job. Carl 
Isenberg, further certified pursuant to Section 6 of the Act 
of June 20, 193G (49 Stat. 1561, 1563) by said Francis A. 
Lane, together with a translation of said police registration. 

7. Attached hereto and marked “Exhibit D” is a com¬ 
munication dated October 14, 1937, from Dr. Luerman of 
the Bremen police, certified by said Francis A. Lane to be 
a true copy of the original, together with a translation of 
said communication. 

8. Attached hereto and marked “Exhibit E” are photo¬ 
stats of certain pages of the Prussian Army List for 1914, 
certified to be true copies by Marselis 0. Parsons, Jr., a 
Vice-Consul of the United States of America, together with 
translations of said pages. 

9. Attached hereto and marked “Exhibit F” are photo¬ 
stats of certain other pages of the Prussian Army List for 
1914, certified to be true copies by Captain J. E. Raymond, 
Librarian of the War Department Library, together with 
translations of said pages. 

10. Attached hereto and marked “Exhibit G” are photo¬ 

stats of certain pages of volume II of the “Militaer- 
163 Wochenblatt’’ for 1895, certified to be true copies by 
said Marselis C. Parsons, Jr., together with trans¬ 
lations of said pages. 

11. Attached hereto and marked “Exhibit H” are photo¬ 
stats of certain pages of Volume II of the History of the 
1st Grand Ducal Mecklenburg Dragoon Regiment No. 17, 
1819-1909, certified to be true copies by said Marselis C. 
Parsons, Jr., together with translations of said pages. 

12. Attached hereto and marked “Exhibit I” are records 
of the admission of J. Carl Isenberg to the United States, 
October 31, 1927, October 16, 1931, and November 29, 1935, 
certified by the Department of Labor. 

13. Attached hereto and marked “Exhibit J” is a certifi¬ 
cate of David A. Salmon, Chief of the Division of Commun¬ 
ications and Records of the Department of State, with 
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reference to J. Carl Isenberg, made pursuant to Rule 44(b) 
of the Federal Rules of Civil Procedure. 

14. Attached hereto and marked “Exhibit K” is a certi¬ 
fied copy of the Executive Allowance in the case of J. C. 
Isenberg, dated August 10, 1931. 

FREDERICK BERNAYS WIENER 


Subscribed and sworn to before me, this 21st day of Sep¬ 
tember, 1939. 

JOHN R. WRIGHT 

Notary Public in and for the 
District of Columbia 

My Commission Expires February 15, 1942. 

(Notarial Seal) 
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167 [Translation] 

of Exhibit A. 

Certified Copy 

Extract 

from the 

Bremen Citizen Book 
January 1870 - March 1904 
Volume 5, Page 1488 

No. 430. 

Date of Entry: January 6, 1891. 

Surname and first names: Isenberg, Johannes Carl, 

Year and date of birth: 1870, September 12. 

Last domicile: Lihue on Kauai in Hawaii . 

Obtained by: Naturalization document 1890, January 15/30. 
Citizenship oath executed: January 2, 1891. 

Remarks: Born in Lihue on Kauai in Hawaii. 

Certified: 

Bremen, November 4, 1937. 

The State Archives. 

[sgd.] Priiser 

[Stamp of the 
Free Hanseatic 
City of Bremen 
State Archives | 

Fee RM 1.50 
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168 [Translation] 

of Exhibit B 

“True Copy” 

Police Commissioner 
of the 

Free Hanseatic City of Bremen 
P. Az. 8590 Ilia. 

Bremen, 

November 5,1937. 

To the 

American Consulate, 

Attention of Consul Lane, 

Bremen. 

Upon your kind letter of October 30, 1937 you are re¬ 
spectfully advised that Johannes Carl Isenberg, born on 
September 12,1870 in Liliue on Kauai in Hawaii was natur¬ 
alized in Bremen on January 30, 1890. A naturalization 
document is not in the files. 

A certified copy of the document on the citizen oath exec¬ 
uted on January 2, 1891 is attached. Fee RM 1.50 

Per 

Seal: 

Police Commissioner Dr. Luerman 

Bremen 

P. D. 199.3000.5.35 
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171 [Translation] 

of Exhibit C. 

Copy 

Family Sheet of Johannes Carl Isenberg 

Recorded on January 16,1891, in connection with the taking 
of the Citizenship Oath. 

A. Head of the Family or Individual Person 

1. Family Name. Isenberg. 

2. Given names (the name by which the person is called is 
to be italicized). Jobs. Carl 

3. Given and Surname of the Father. Paul Heinr. Friedr. 
Carl Isenberg. 

4. Given and Surname of the Mother. Beta Marga, nee 
Glade. 

5. Date and Place of Birth (District, State) September 
12, 1870, Lihui Xanai (Sandw. Is.) 

6. Family Status (whether single, married, widowed or 
divorced). Married. 

7. Last Residence (District, State) Brunswick, Traven- 
ort, Dist. Segeberg, also there. October 11, 1909, October 
S, 1908. 

8. Denomination. Luth. 

9. Professional Rank, Occupation, Status of Earning and 
Living. Estate owner (herewithout[rank]) October 8,1908. 

10. Military Relationships. Not in service up to 1893. 
First Lieutenant of the Reserve, October 8, 1908. 

11. Citizenship. (If local citizen, when citizenship oath 
was taken?) Bremen, January 2, 1891. Prussia (Place of 
domicile Travenort) (according to family sheet “de” Oc¬ 
tober 8, 1908). 

12. Whether already previous resident? Possibly indi¬ 
cation of time and last local residence). ./. 

13. Since when residing here? October, 1879, since then 
with the parents October 6, 1908, October 11, 1909. 
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14. Remarks. Commission of Officer Oct. 14, 1908. II. 
Stamp: Police Commission, 10 (apparently 10th precinct) 
Bremen. 

As to the correctness of the copy: 

Bremen, August 25, 1937. 

The Police Commissioner, Div. 3. 

(Sgd.) Schwerdtfegr, 

Police Inspector 

172 [Translation] 

of Exhibit D. 

“U.erg. zurueck. 

D.F.b.g. de 8.10.108” 

means: “District Family Sheet of October 8, 1908; o.b.” 
Registrations first recorded in the District Precinct and 
reach thereupon the Central Police Department. 

Br. October 14,1937. 

The Police Conunission, 

Div. 3, 

seal 

signed: 

Dr. Lucrman 
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173 [Translation] 

of Exhibit E. 

Rank List 
of the 

Royal Prussian Army 
and the 

XIII. (Roval Wurttemberg) Army Corps 

for 1914 
with 

the Seniority Lists 
of the 

Generals and Staff Officers 
and an Appendix containing 
the Reich Military Court 
the Marine Infantry 
the Imperial Protectorate Troops 
the Gendarmerie Brigade in Alsace-Lorraine 


As of May 6, 1914 


By Command of His Majesty the Emperor and King 
Edited By: War Ministry, Privy War-Chancery 


Berlin 

Ernst Siegfried Mittler & Son 
Royal Booksellers 
Kochstrasse 68-71 

174 [Translation] 

XVIII Explanation of Symbols of Orders and Decorations 

# # # 

LD1.2. Landwehr service Decoration, 1st, 2nd Class 


748. Reserve Officers 

1st Grand Ducal Mecklenburg Dragoon Regiment No. 17 
Captains 

Isenberg LD1 (Neumunster) 

• • • 
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175 [Translation] 

of Exhibit E. 

Rank List 
of the 

Royal Prussian Army 
and the 

XIII. (ROYAL WURTTEMBERG) Army Corps 

for 1914 
with 

the Seniority Lists 
of the 

Generals and Staff Officers 

and an Appendix containing 

the Reich Military Court 

* 

the Marine Infantry 
the Imperial Protectorate Troops 
the Gendarmerie Brigade in Alsace-Lorraine 


As of May 6, 1914 


By Command of His Majesty the Emperor and King 


Edited By: War Ministry, Privy War-Chancery 


Berlin 

Ernst Siegfried Mittler & Son 
Royal Booksellers 
Kochstrasse 68-71 

176 [Translation] 

379 


2nd Hanoverian Dragoon Regiment No. 16 

Luneburg 

• * * 

1st Grand Ducal Mecklenburg Dragoon Regiment No. 17 

Ludwigslust 

IX Army Corps 
17th Division 


17th Cavalry Brigade (with Dragoon Regiment No. 18) 
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Colonel-in-Chief: General of Cavalry H.R.H. Frederick 

Francis IV, 

Grand-Duke of Mecklenburg-Schwerin. 
Commander: Colonel Freiherr von der Heyden-Rynsch 

380 

• • • 

2nd Grand Ducal Mecklenburg Dragoon Regiment No. 18 

Parchim 

IX Army Corps 
17th Division 

17th Cavalry Brigade (with Dragoon Regiment No. 17) 

Colonel-in-Chief: H.R.H. the Grand Duchess of Mecklen¬ 
burg-Schwerin 

Commander: Colonel von der Schulenburg 
177 [Translation] 

748 Reserve Officers 

1st Grand Ducal Mecklenburg Dragoon Regiment No. 17 
Captains 

Isenberg LD1 (Neumunster) 


1064 

♦ # # 

Landwehr District Neumunster 

Control districts: Neumunster (Principal Reporting Sta¬ 
tion), 

Eutin (Reporting Station), Segeberg (Reporting Station). 

IX Army Corps 
18th Division 

Lend web r Inspection Altona 
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178 [Translation] 

of Exhibit G. 

Military Weekly 

1895 

80th vear 

w 

Responsible Editor: Major General von Estorff, Retired 

Second Volume 
Julv-December 


Berlin 

Printed & Published by Ernst Siegfried Mittler & Son 
Royal Booksellers and Printers 
Kochstrasse 68 - 71 
179 [Translation] 

No. 65 Berlin, Wednesday Julv 24 1895 


Personnel Changes 
Royal Prussian Army 


A. Appointments, Promotions and Transfers 

# # # 

1672 

* • * 

Isenberg, Vice-Sergeant-Major, of the Landwehr 

District Nienburg, to be a Second Lieutenant of 
Reserve in the 1st Grand Ducal Mecklenburg Dragoon 
Regiment No. 17 
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180 [Translation] 

of Exhibit II 

History 

of the 

1st Grand Ducal Mecklenburg 
Dragoon Regiment No. 17 
1819 -1909 
Volume II 
From 1870 to 1909 

Prepared by 

August Franz Freiherr von Rodde 
Major General Retired 
Scherwin in Mecklenburg 1910 
Biirensprung, Court Printing Office 

181 [Translation] 

-116 - 

c) List of all the Reserve Officers of the Regiment 

* * * 

-118- 

# # * 

49. Carl Isenberg, born September 12, 1870 at Lihue, 
Republic of Hawaii, Second Lieutenant and First 
Lieutenant since July 14, 1895. Residence: Travenort 
near Segeberg. 




cfcrtriFICATE OF APMI88I ON OF ALlfcN 
U.S. DEPARTMENT OF LABOR 

■MMMMATIQM AND IMTtMAUUTMM WVtCZ 

Port of York, 1TY 
Date May 7, 1937 

I HEREBY CERTIFY that tba following la a oorraot reoord and statement of faota 
relative to the adalaaion to the United States of the alien naaed below: 


(1) Manifest No.. 3/6 


; Class. 


1st Hanburg 


( 2 ) S.S.. 


Albert BallIn 


(3) Port at whloh admitted, ;; ew York 

(4) Naae. isenberg, Cerl 


Line, Ham* Amer. 

; Date. 10/31/27 
; Age. 57 ; sex. nale 


(5) Married. yes ; Occupation, farmer ; Able to read, y ; Write, y 


(6) Citizen of, Germany 


; Race. German 


(7) Plaoe of birth, Lihne Kanai, Hawaii 

(8) a. Class of Immigration ^ec. 3/«. 

visa. HI ; No.9474 ; i^ued at Hamburg 

b. Transit Certificate No. ~ : Issued at 

(9) Last permanent residence, Trevenort, G eraen y 


; Date. 10/5/27 

; Date. 


(10) Naae and complete address of nearest relative or friend In oountry whenoe 
alien came. SO n: Paul Isenberg, Travenort 


(11) Destination, 

Hamburg, Germ. 


: By whoa 

passage paid, self 


Money 

; brought. Cal> 


(12) Whether In U.S. before. yes : WhenJ.923-24 


; Where, 


a (13) Whether going to relative or friend, ; Give naae and oomplete address: 

daughter: Serda isenberg. Route 2, Palo Alto, Cal. 


(14) Purpose of oomlng to U.S.. temporal 

(15) Condition of health, good 


(16) Height. 5*8 

(17) Color of eyes. bl. 


; Complexion, fair 


Intended 

; length of stay .6 r.os. 


; Color of hair, e r * 


; Identification marks, none 


(18) Examined by Inspeotor Kanner 

(19) Accompanied by isenberg, Lartha-53- ; How admitted, orinavy 

a dm. for 6 mcs. under Gee. 3/2-f'I visa 

(20) Remarks: #9476-Hamburg, 10/5/2?) 

Jirect heed tax assessed. 'I / / 

(Signature) 

, n -,, . . // district Director 

- (Official tltleK Yorit- District. 

c 




























^fc-IFICATE OF ADM 1881 ON OF ALl** 
U.S. DEPARTMENT OF LABOR 

mjaSHATIOM AMO HATWWUUTWM M ima 


Port of Now York, 


I.T 


i 


I 


Dot* Kay 7, 1937 

i 

I HEREBY CERTIFY that the following la a oorreot record and statement of faots 
relative to the admission to the Ualted States of the alien nased below: 


(1) Hanifest No.. 1/2 ; Class. 1st Hamburg 

(•2) S.S.. *-ew York ; Line, Han. *mer. 

(3) Port at which admitted. New York ; Date. 10/16/31 

(4) Name, isenberg, Carl ; Age, 61 ; Seat, male 

(5) Harried, yes ; Occupation, farmer ; Able to read, y ; Write. y 

(6) Citizen of, Germany ; Raoe, German 

(7) Place of birth. Lihue, Hawaii 

( 8 ) a. Class of Immigration Sec. 3/2 

visa. NI 8 : Nol95 ; Issued at Hamburg ; Date. 9/30/31 
b. Transit Certificate No. - ; Issued at - : Date. 

(9) Last permanent residence, 'i'ravenort, Germany 


(10) Name and complete address of nearest relative or friend in oountry whenoe 
alien came, son: Paul Isenberg, Travenort n/Segeburg 


(11) Destination, 
Travenort, Germ. 


; By whom Honey 

passage paid. self ; brought. $5000■» 


(12) Whether In U.S. before, yes ; Whenl927-1928 : Where, JJY 

(13) Whether going to relative or friend, ; Give name and complete address 

Daughter: Gerda Isenberg, Route 1, Los Altos, Calif. 

Intended 59 days 

(14) Purpose of coming to U.S., temp. • of stay. . 

(15) Condition of health, good 

(16) Height. 5'8 ; Complexion/air ; Color of hair, grey 

(17) Color of eyes, blue ; Identification marks, none 

(18) Examined by Inspeotor Larson 

(19) Accompanied by Isenberg, Kartha-57- : How admitted, primary ; : 

(NI Visa #196, Iss. at Kamburg-9/30/31-adm. 5 mos.) 

(20) Remarks: 

ead tax assessed on deposit as "in transit". 

(Signature) 

... (Offloial title) 

ST 



I 

i 

i 

i 

1 

i 


NQiAvznvHnxvN uoa Noij.ixaa v *lqa hihvh v hv mjcuoiAiaBNi hi hho,* hull 





f^TlFlCATE OF ADMISSI ON OF ALWfc 
U.S. DEPARTMENT OF LABOR 

IHMMMTION AND NATURALIZATION HXVICZ 

Port of ‘>ew York, NY 
DateMay 7, 1937 

I HEREBY CERTIFY that the following is a correct record and statement of faots 
relative to the adalaslon to the United States of the alien naaod below: 

(1) Manifest No.,1^5 ; Class. 1st Hamburg 

(2) S.S.. New Yortc ; Line. Han. er. 

(3) Port at which admitted. New York ; Date. 11/29/35 


(4) Naae. Isenberg, Johannes 


; Date. 11/29/35 
Age, 65 ; Sex. male 


(5) Married, yes : Occupation, farmer ; Able to read, y ; Write, y 


(6) Citizen of. 


Germany 


Raoe, German 


(7) Plaoe of birth. Lihue-Kauai, Hawaii 

(8) a. Class of immigration S ° c « 3/2 

visa, NX ; No. 544 ; Issued at Hamburg 
b. Transit Certificate No. - ; Issued at 

(9) Last permanent resldenoe. Travenort, Germany 


; Date. 11/11/35 
; Date, 


(10) Naae and complete address of nearest relative or friend in oountry whenoe 
alien came, S on: Roland Isenberg, Haynstr. 2, Hamburg 


(11) Destination, 

Travenort, Gera. 


; By whoa 


wao » self 
passage paid. 


Money |g. 
brought. 


(12) Whether in U.S. before, ye8 ; When, 1928-11/23/31; Where, NY ; 

(13) Whether going to relative or friend, ; Give naae and ooaplete address: 

son In law: Rudolf Isenberg, Route 1, Box 411, 

Los Altos, Cal. 

Intended 

(14) Purpose of ooaing to U.S.. temporary ; length of stay, 6 mos. j 


(15) Condition of health, good 


(16) Height, 


; Complexion, fair 


; Color of hair. grey 


(17) Color of eyes, blue 

(18) Examined by Inspector 


; Identification marks. 
Cross 


(19) Accompanied bylsenberg, Martha-61 ; How admitted, prlmaru ; 

(adm. 6 mos. -Sec. 3/2-NI555, Hamburg, 11/14/35.) 

(20) Remarks: Direct head tax assessed. 


(Signature) 


s&rRCN H. DHL 

, .... , district Director 
(Official title) New York District. 


FORM IB INSUFFICIENT AS A BASIS FOR A PETITION FOR NATURALIZATION 













I, David A. Salmon, Chief of the Division of 
Cronin lost ions and Records of the Department of state, 
having in charge the recoxds of the Department for the 
period frcm August 15, 1906, and the passport and 
registration records frcm 1880 to- date, hereby certify 
that an exhaustive search of the files and records has 
beer made but that no record has been found of 
J. Carl Xsenberg haring applied at any time for a 
passport of this Ooverrment and that the records fail 
to shoe that the person mentioned registered with an 
American oonsular offloer; further, the records of the 
Department do not shoe that any application of the 
person named for a passport or registration as an 
American citizen eas received from a Spanish Diplomatic 
or Consular Offloer during the period of the World War* 


(signed) 




Day tint of State, Washington, 
June 13, 1909* 
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A 

^ iJrpartmrnt of Uirettr* ^ 

WASHINGTON 

- EA/f-z&iT K 

i 

APPLICATION FOR EXECUTIVE ALLOWANCE 

And the return of property held by the Alien Property Custodian in behalf oj • 
..J.....C^..LaenbSX£.. 

i 

j 

Submitted with record by Alien Property Cuxtodian for action by Attorney j 
General and presented by Attorney General with opinion 

DEPARTMENT OF JUSTICE THE WHITE HOUSE 

.August..?.. |93 1 .. 193 / 

Claimant: J. C. Isenberg . 



Claim No. 13,737 
TnutNo. 12,616 

Property value: $106,145.53 . 

Nature of claim : For return of cash la! r... 
the sum of $106,145753 seized by 
the Allen Property Custodian In 
the name of J7 C. Isenberg. 

Recommendation of Alien Property Custodian: 



j 

Favorable to allowance. ... j 


_ _jrable to 

allowance as tne claimant has 
submitted evidence sufficient to 
establish that he was at the tlmfc 
of the seizure of the money and i 
other property a citizen of the i 
United Sthtes. He Is entitled, 
therefore, under the provisions 
of Section <Tlb) 1 of the Trading 
with the Enemy *.ct, as amended, | 
to recover any monoy or other 
property belonging to him at the 
time of its seizure. 




r irWWIIs Gsnaral 

■ . a 9 - c-g 


liy dear Ur. President: 

i 

This claim is presented by J. C. Isenberg, a resident 

of Travenort, Germany, to recover $106,145.53 in cash seized by 

* 

the Alien Property Custodian during the reoent war in the 


of the olaimant. 
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188 After the enactment of the Trading with the 
Enemy Act on October 6, 1917, H. Hackfeld & Com¬ 
pany, Ltd., of Honolulu, Hawaii, reported to the Alien 
Property Custodian that it held certain securities and cash 
in the name and for the account of this claimant. There¬ 
after, on January 31, 1918, the Alien Property Custodian 
seized said securities and cash as .the property of this 
claimant. 

This claim was presented to the Department on Feb¬ 
ruary 6, 1928, by the Alien Property Custodian with the 
recommendation that the same be allowed. However, while 
the claim was pending the claimant requested its with¬ 
drawal, and the Alien Property Custodian allowed the 
claim for 80 per cent, of the entire seized property of the 
claimant, amounting to approximately $424,582.10, and at 
the same time withheld the cash now claimed as the 20 
per cent, deductible under sub-section (m) of Section 9 of 
the Trading with the Enemy Act. The claimant bases his 
claim to the amount herein claimed on the theory that he 
is a citizen of the United States and that he is entitled to 
the return of the property under the provisions of Sec¬ 
tion 9 (b) 1 of the Trading with the Enemy Act, as amended. 

Tlie claimant was born in Lihue, Island of Kauai, King¬ 
dom of Hawaii, on September 12,1870, the son of Beta Tscn- 
berg and Paul Isenberg, the father of the claimant 

189 having been naturalized as a citizen of the Kingdom 
of Hawaii in 1874. In 1878 the claimant, with his 

parents, moved to Germany in order to take advantage of 
the educational facilities of that countrv. The claimant 
remained in Germany until 189S, when he returned to 
Hawaii to engage in the management of a sugar plantation 
owned by his father. He remained there for one year, 
and in 1899 returned to Germany and was later made a 
director of H. Hackfeld & Company, Ltd. It is stated in 
affidavits of competent persons that the claimant never for¬ 
swore his allegiance to Hawaii or the United States of 
America and never bore arms against the United States or 
any of its allies but was at all times loyal to the United 
States. 

The claimant contends that he acquired Hawaiian citi¬ 
zenship by virtue of his birth in the Kingdom of Hawaii, 
and that lie retained such citizenship until the acquisition 
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of Hawaii by the United States and that lie thereafter be¬ 
came a citizen of the United States by virtue of the Act of 
Congress of April 30, 1900 (31 Stat. 141), which provides 
that— 

“All persons who were citizens of the Republic of Hawaii 
on August 12, 1898, are hereby declared to be citizens of 
the United States and citizens of the Territory of Hawaii.” 

Article 17 of the Constitution of the Republic of Hawaii, 
adopted in 1894 upon the formation of the Hawaiian Re¬ 
public, provided in Section 1 thereof as follows: 

“All persons born or naturalized in the Hawaiian Is¬ 
lands and subject to the jurisdiction of the Republic are 
citizens thereof.” 

190 A case directly in point with the question here 
presented is that of Isenberg v. Hicks, as Alien Prop¬ 
erty Custodian (decided by the Supreme Court of the Dis¬ 
trict of Columbia but not reported). That case involved 
the citizenship of Paul Isenberg, who, in 1874, became a 
naturalized citizen of the Kingdom of Hawaii. In 1899, 
while Isenberg was sojourning in Bremen, Germany, he 
was granted for himself and his family the “privileges of 
citizenship” in that city. It was alleged, therefore, that 
he became a citizen of Germany. In passing upon this 
question, the Supreme Court of the District of Columbia 
stated: 

“He never renounced his citizenship in the Republic of 
Hawaii and be could not have done so without the consent 
of the Government to which ho owed allegiance. McFar- 
land v. Collector of Customs, 11 Haw. Rep. 166. 

###### 

“Neither Germany nor any of its provinces or cities 
could nullify cx propria muto the allegiance which Isen¬ 
berg legally owed to Hawaii without acquiring the terri¬ 
tory in which Isenberg was actually domiciled. Isenberg 
could not by any act of his own cast off his allegiance un¬ 
less Hawaii consented and Hawaii not only did not con¬ 
sent, but held him to his allegiance by express statute even 
if he acquired true citizenship in another country. The 
laws of Hawaii never authorized any citizen of Hawaii to 
expatriate himself and in the absence of such authority no 
citizen could voluntarily expatriate himself. Opinions of 
the Attorney General of Hawaii, dated April 2S, 1919 (No. 
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831). The court is therefore of the opinion that Paul Isen¬ 
berg was a citizen of the Hawaiian Republic on the 12th of 
August, 181)8, when the Islands were annexed to the United 
States. As he was a citizen of Hawaii on that date 

191 he became a citizen of the United States by virtue 
of the plain, unambiguous and unmistakable terms 

of the act of Congress of April 30, 1900, which went into 
effect on June 14, 1900.” 

The question as to the eligibility of persons born in 
Hawaii prior to the annexation of Hawaii by the United 
States has been passed on by this Department in the claims 
of Freda von Funcke—Claim No. 12,94G; Paul C. Ilinrichs 
—Claim No. 4,929; Julia Reschke—Claim No. 13,745; H. 
II. Pflueger—Claim No. 38,592; and by the Supreme Court 
of the District of Columbia in the case of Isenberg v. Hicks 
(not reported). 

In view of the previous decisions of this Department in 
similar cases and the decision of the Supreme Court of 
the District of Columbia in Isenberg v. Hicks, supra, it is 
my opinion that J. C. Isenberg became a citizen of the 
Kingdom of Hawaii by reason of his birth, and that lie 
retained such citizenship until Hawaii became a territory of 
the United States, and that thereafter, by virtue of the 
provisions of the act of Congress of April 30, 1900, he be¬ 
came a citizen of the United States and he has retained such 
citizenship to the present time. Being an American citizen 
he is entitled under the provisions of Section 9 (b) 1 of 
the Trading with the Enemy Act, as amended, to recover 
any money or other property belonging to him at the 

192 time of its seizure by the Alien Property Custodian, 
together with the income accrued therefrom. 

1, therefore, recommend that this claim be allowed, less 
taxes, proper charges and administrative expenses. 

Respectfully, 

WILLIAM I). MITCHELL 

At to rn cy Gene ral. 

The President, 

The White House. 
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193 Affidavit of Reuben T). Silliwan 

Filed December 281939 

# # # 

State of New York, 

County of New York. ss .•' 

Reuben D. Silliman being first duly sworn on oath de- 
poses and says that he is one of the attorneys for the plain¬ 
tiff in tlie above-entitled action. 

This suit was instituted for the purpose of obtaining for 
plaintiff just compensation for certain property of his 
which was seized by the Alien Property Custodian and dis¬ 
posed of by him for an allegedly grossly inadequate price. 
The defendants filed an answer to the complaint and there¬ 
after, pursuant to leave of court, filed a substitute answer 
and counterclaim. As will appear from said counterclaim, 
it is charged among other things that plaintiff was in fact 
a German citizen and obtained the allowance of his claim 
for tlie proceeds of his seized property through false and 
fraudulent representations. 

Plaintiff is at present in Germany and has been there 
continuously, as far as affiant knows, since early in 1936 
when lie was last in the United States. 

194 At tlie time this suit was instituted there >vas 
pending in this court the case of “Rodenberg, An¬ 
cillary Administrator of the estate of Beta Isenberg, de¬ 
ceased, v. Cummings, et al,” Equity No. 62345, which in¬ 
volved a similar claim brought on behalf of the estate of 
plaintiff’s mother. In the fall of 1938 both cases could 
have been brought on for trial within thirty days. At that 
time counsel for plaintiffs in both cases determined to bring 
said cases on for trial and plaintiff began making prepara¬ 
tions to come to the United States for the purpose of ap¬ 
pearing and testifying as a witness in both cases. In order 
to simplify the issues involved, plaintiff, in tlie case of 
“Rodenberg v. Cummings”, filed a motion for a pre-trial 
conference, which was granted. After the filing of plain¬ 
tiff’s motion but prior to said pre-trial conference, defen¬ 
dants filed a motion to dismiss said case and for summary 

* 

judgment. At the pre-trial conference the court directed 
that defendants’ motion be heard prior to any other action 
in said case. Thereafter said motion was heard and on 
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March 13, 1939 the court entered an order dismissing said 
case of “Roden berg v. Cummings.” During the pendency 
of the aforesaid proceedings in the case of “Rodenberg v. 
Cummings,” plaintiff’s attorneys did not bring this case on 
for trial as it was their desire to have plaintiff make but 
one trip to the United States to testify in both cases. 

The defendants’ motion herein was filed on or about 
September 27, 1939 and copies of said motion and of the 
supporting papers and points and authorities were deliv¬ 
ered to plaintiff’s attorneys in Washington on that date. 
After said papers had been examined by said Washington 
attornevs thev were forwarded to affiant. On October 5, 
1939, after examining and considering said papers affiant 
wrote plaintiff informing him of the motion and in 
195 a general way of the documents filed in support 
thereof. Affiant then had copies prepared of the de¬ 
fendants’ points and authorities and of the affidavits of 
Dr. Heinrich Kronstein and Dr. Ignatz I. Rosenak. On 
October 10, 1939 affiant wrote a further letter to plaintiff 
enclosing a copy of defendants’ points and authorities and 
summarizing at some length the documents relied upon by 
defendants in support of their motion. By the same mail 
affiant forwarded copies of the affidavits of Kronstein and 
Rosenak concerning the German law as bearing on plain¬ 
tiff’s citizenship and requested plaintiff to have said affi¬ 
davits examined by some qualified German attorney for 
the purpose of preparing a reply affidavit if they should be 
incorrect as to the German law. On October 30,1939 affiant 
again wrote plaintiff advising him of the mailing of said 
letters and requesting information as to whether or not 
they had been received. On November 3, 1939 affiant again 
wrote plaintiff by airmail requesting him to cable whether 
or not the letters had been received. On November 10, 
1939 affiant sent plaintiff a radiogram asking whether or 
not said letters had been received. On November 15, 1939 
affiant received a radio message from plaintiff stating that 
plaintiff had received affiant’s letter of October 5, 1939 and 
that he was forwarding an affidavit, which said affidavit 
was received by affiant on December 7, 1939. In plaintiff’s 
letter plaintiff mentioned only having received affiant’s let¬ 
ter of October 5, 1939, which outlined only in a general way 
the matters involved in the pending motion. On Decern- 
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her 8, 1939 affiant wrote plaintiff requesting additional in¬ 
formation. Thereafter affiant received a letter from plain¬ 
tiff dated November 28, 1939, in which plaintiff stated that 
he had received affiant’s letters of October 10, 1939 and 
November 3, 1939, but had not received copies of the Kron- 
stein and Rosenak affidavits. On December 18, 1939 

196 affiant received a letter dated December 1, 1939, in 
which plaintiff stated that he had just received af¬ 
fiant’s letter enclosing defendants’ points and authorities 
and the Kronstein and Rosenak affidavits and stating that 
he would take these up with his attorney in Germany. 

Prior to the filing of ‘this suit affiant discussed with 
plaintiff the various matters pertaining to his claim, includ¬ 
ing the circumstances surrounding the filing of his claim 
with the Alien Property Custodian, the allowance of which 
defendants now assert was obtained through false repre¬ 
sentations. Plaintiff stated to affiant that the affidavit of 
November 30, 1927, which defendants assert contains the 
alleged false representations, was prepared by an attor¬ 
ney in the office of the Alien Property Custodian, whose 
name plaintiff did not remember, but to whom he had been 
referred by Sewell T. Abbott, who was then managing di¬ 
rector of said office. Plaintiff stated to affiant that he 
made a full and complete statement to said attorney of all 
of the facts concerning his life, citizenship, residences, em¬ 
ployments and activities in Germany and Hawaii and ans¬ 
wered all questions which said attorney put to him. He 
further stated to affiant that thereupon, with all of the facts 
before him, said attorney prepared the affidavit of Novem¬ 
ber 30, 1927. 

Defendants’ motion for summary judgment on the coun¬ 
ter-claim is based in part upon certain alleged misrepre¬ 
sentations in said affidavit of November 30, 1927 and cer¬ 
tain declarations in papers purporting to have been signed 
by plaintiff, which defendants assert are inconsistent with 
certain of the matters set forth in said affidavit. Affiant 
verily believes that the circumstances surrounding the 
preparation of said affidavit and the alleged inconsistent 
declarations of plaintiff are material to a proper con- 

197 sideration of this motion. The difficulties of com¬ 
munication with plaintiff because of war conditions 

in Europe have made it impossible for affiant to obtain af- 
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fidavits from plaintiff covering all tlie matters raised by 
defendants’ motion. Affiant believes that in view of world 
conditions and the difficulty of communicating with plain¬ 
tiff, this court should defer action on defendants’ motion 
until such time as affiant has been able to obtain the neces¬ 
sary information from plaintiff for a proper presentation 
of plaintiff’s case. 

RErBEX D. SILLIMAN 

Subscribed and sworn to before me this 26 day of Decem¬ 
ber, 1939. 

ROBERT C. PALMER 
(Notarial Seal) Notary Public. 

N. F. County 

Commission Expires March 30,1940 
198 Order 

Filed January 12 1940 
# * * 

This cause coming on for hearing on defendants’ motions 
for summary judgment on bill and counterclaim, and plain¬ 
tiff showing cause why hearing on said motions should be 
postponed, it is, this 12th day of January, 1940, 

Ordered, that the plaintiff shall have until Tuesday, April 
4, 1940, to file reply affidavits and reply points and au¬ 
thorities; 

Further Ordered, that said motions are referred to the 
Assignment Commissioner, with instructions to assign the 
same for argument before some Justice holding Court on 
Monday, April 8, 1940, or as soon thereafter as counsel can 
be heard. 

F. DICKINSON LETTS 
Justice 

No objection as to form: 

GEORGE L. HART, JR. 

Attorney for the Plaintiff 

FREDERICK BERXAYS WIENER 
Special Assistant to the Attorney General 
Atty. for Defts. 
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199 Request for Admission Under Ride 3G 

Piled January 12 1940 

# # # 

Defendants, Frank Murphy and AY. A. Julian, request 
plaintiff, J. Carl Isenberg, to make the following admission 
for the purposes of tins action only and subject to all pert¬ 
inent objections to admissibility which may be interposed 
at the trial: 

That the following document, exhibited with this request, 
is genuine: 

Affidavit of J. Carl Isenberg, sworn to before an Ameri¬ 
can Vice-Consul at Hamburg, Germany, on November 21, 
1939. 

FRANCIS M. SIIEA 
Assistant Attorney General 

HARRY LE ROY JONES 
Attorney , Department of 
Justice 

FREDERICK HERNAYS 

WIENER 

Special Assistant to the 
Attorney General 

FREDERICK L. SMITH 
Attorney, Department of 
Justice 

Attorneys for the Defendants 

200 Filed January 12, 1940 

I, the undersigned J. Carl Isenberg, resident at Trave- 
nort, Germany, depose and declare the following:— 

I was born on September 12, 1870, at Lihue, Island of 
Kauai, Hawaii, where my parents were living, my father 
being the Manager of the Lihue Plantation. 

At the time of my birth Hawaii was a constitutional 
Kingdom; the Constitution being similar to that of En¬ 
gland. My father was a citizen of Hawaii. He was created 
a Noble of the Kingdom by King Lunaliso and later became 
a member of the House of Lords. 

Belonging to the early pioneers of Hawaii my father had 
the greatest influence in developing the sugar industry of 
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Hawaii. He was called the “Master Planter” and as such 
he was one of the great Builders of Hawaii. 

My father died in 1903. He was President of the old 
firm of H. Hackfeld & Co., Ltd. After his death ] was ap¬ 
pointed a Member of the Board of Directors which office I 
held until 1918 when the firm was liquidated by the Alien 
Property Custodian. 

I think I have been misunderstood in regard to various 
points of my claim against the American Alien Property 
Custodian, and I wish to try and elucidate and explain 
these points. 

Apparently, an Agent of the Alien Property Custodian 
made some investigations regarding myself and my family, 
but I am of the opinion that the reasons from which these 
investigations were commenced are entirely irrelevant. It 
is not so easy a matter to judge the circumstances under 
which my family used to live before the war from condi¬ 
tions as they are to-day. For instance, I might mention the 
fact that nobody needed a passport with the exception when 
travelling in Russia and Persia. 

I do not remember that my father who since 1858 
201 crossed the ocean about forty times ever had a pass¬ 
port. I myself first applied for a passport when 1 was 
over fiftv vears of age. This clearlv illustrates that before 
the war it was unusual to speak of citizenship. To-day, of 
course, we have to observe the question of citizenship very 
carefully, and it seems to me that the attorneys, even those 
of the Government, do not to-day take into proper account 
the questions of citizenship which arose from the circum¬ 
stances which had their origin in the annexation of Hawaii. 

When I was in Hawaii in the year 1898 the United States 
of America were at war with Spain which ended with the 
occupation of Cuba and the Phillipines. At the same time 
the Hawaian Islands were occupied, but there was no war 
between the United States of America and Hawaii. There 
was always friendship between the Kingdom and the Re¬ 
public of Hawaii and the United States of America. 

There is no doubt whatever that with the annexation of 
Hawaii none of the old rights of the TIawain people were 
rendered invalid. Now it seems that there is some surprise 
that I, as a born citizen of Hawaii, should have become a 
citizen of the Hanseatic City of Bremen in the year 1890. 
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The City of Bremen Lad the same law about citizenship as 

Hawaii. The American Attornevs of to-dav do not seem to 

be aware of the fact that as a Hawaiian citizen I was quite 

at libertv to become a citizen of another country. It is a 
* ♦ 

fact that through the organic Act of 1900 I, as a citizen of 
Hawaii, became a citizen of the United States of America, 
and I have never renounced mv American citizenship. I 
hold the opinion that I have never lost the Hawaiian right 
and privilege of being a citizen of another country at the 
same time. I therefore regard myself as an American 
Citizen though I do hold the citizenship of Bremen. 
202 But even if present day jurisdiction of the United 
States of America would, with retroactive power, de¬ 
prive me of this right and privilege I may ask whether it 
was a fault on my part that I, as an American citizen, 
joined the German Army and went to war for two years, 
i.e., from August, 1914, till August, 1916, fighting solely in 
the East against Russian barbarism ? After this period I 
stayed at home and managed my farm, and I never bore 
arms against the United States of America or their Allies. 

I do not think that I did wrong in this as I am not the 
only American who joined the war, and in looking through 
the history of the United States of America I have always 
found that Germans have been fighting for the States even 
if thev had been born in Germany. I know from history 

» o' • 

that George Washington would never have won the famous 
victory against British robbery without the help of the 
German General von Steuben and his excellent German 
troops. I remember that George Washington’s Life-Guards 
were only a safe guard for him when entirely composed of 
Germans. 

My joining the German Army is but a most insignificant 
thing compared with the enormous share that the Germans 
have in building up the United States of America. I beg 
to consider the wonderful work done by the old German 
pioneers who came to Hawaii about a hundred years ago. 
The history of the families Isenberg and Hackfeld is known 
and to some extent recorded. It is a history of industry, 
hard work, integrity, humanity, wisdom, Christian religion, 
and true loyalty to the Hawaian Government as well as to 
the Government of the United States of America. 
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Somebody tried to doubt the loyalty of these families 
because thev had contributed their share not only to the 
Red Cross in the United States of America but also to the 
Red Cross in Germany. It should not be overlooked, how¬ 
ever, that the Red Cross is an international institution with 
its centre in Geneva, Switzerland. 

203 When my father first took part in the management 
of the Liliue plantation and the cultivation of sugar 

cane was still in its trial stage my father recognized what 

had to be done and promised to raise a crop of 100 tons of 

sugar. At the time he was laughed at by the people. In 

1003, when he died after being the president of H. Haekfeld 

& Co., the annual sale of sugar amounted to 100,000 tons. 

This fact alone Speaks for Paul Isenberg and shows the 

man he was. After his death his family as well as the 

Ilackfeld’s continued to work on the same lines of integrity 

and lovaltv. 

*> » 

In the year 1918 the old business was seized and the 
shares were sold. I understand the seizing of all our prop¬ 
erty invested in the firm of H. Haekfeld & Co., Ltd., and 
invested in plantations of other companies, but I can never 
understand why it was necessary to sell our property and 
to sell it at such inadequate price. Therefore we can never 
give up fighting for just compensation. 

I may repeat that the families of Isenberg and Haekfeld 
for a time of 70 years have done the very best for the coun¬ 
try in which they lived and developed it to such an extent 
and to such greatness that thousands of people were en¬ 
abled to make their living, could find their education and 
general welfare. For instance, Paul Isenberg built two 
churches and two schools and made regular grants to hos¬ 
pitals and every kind of charity. 

The whole question of just compensation for which we 
ask cannot be judged from a narrow point of view, by inves¬ 
tigating questions of citizenship as has been done the last 
few years. 

In conclusion I beg to refer to the Convention of August 
4, 1916, concluded between the United States of 

204 America and Denmark regarding the cession of the 
Danish Antilles. Article 2 of this Convention says: 

“.it is understood that this cession does not in any 

respect impair private rights which by law belong to the 
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peaceful possession of property of all kinds of private 
individuals of whatsoever nationality, by municipalities, 
public or private establishments, ecclesiastical or civic 
bodies, or any other associations having legal capacity to 
acquire and possess property in the Islands ceded.”. 

Article 6 of this Convention stipulates: 

‘‘Danish citizens residing in said islands mav remain 
therein or may remove from there at will, retaining in 
either event all their rights of property, including the right 
to sell or dispose of such property or its proceeds; in case 
thev remain in the Islands, thev shall continue until other- 
wise provided, to enjoy all the private, municipal and reli¬ 
gious rights and liberties secured to them by the laws now 
in force. If the present laws are altered, the said inhabi¬ 
tants shall not thereby be placed in a less favorable position 
in respect to the above mentioned rights and liberties than 
they now enjoy.” 

In the same Article paragraph 3 provides: 

“Danish citizens not residing in the islands but owning 
property therein at the time of the cession, shall retain 
their rights of property, including the right to sell or dis¬ 
pose of such property, being placed in this regard on the 
same basis as the Danish citizens residing in the islands 
and remaining therein or removing therefrom, to whom the 
first paragraph of this article relates.” 

I am of the opinion that this Convention concluded in the 

vear 1916 clearlv sets forth the intentions and the idea of 
• • 

the United States of America and I am therefore at a loss 
to understand that only two years later the old pio- 
20b neer families of Hawaii could be treated in a manner 
so contrary to the above intentions. 

Hamburg, this Twenty-first day of November, 1939. 

J. CARL ISEXBERG 

German Reich 

Hanseatic City of Hamburg 

Consulate General of the United States of America, ss 


1 



ISKXBKKG VS. .JACKSON ET AL. 


173 


Subscribed and sworn to before me this 21st day of Nov¬ 
ember, 1930. 

SABIN JEAN DALFERES, 
Vice Consul of the United 
States of America. 

Service No: 7(518 
NO FEE 

As this service has been performed without cost, this doc¬ 
ument is to be used o-uly in connection with a claim against 
the Alien Property Custodian. 

(Seal) 

206 Order Substituting Party Defendant 

Filed January 23 1940 
* # * 

It appearing to the Court that there is a substantial need 
for continuing and maintaining the above action, and it 
further appearing that Robert H. Jackson, as Attorney 
General of the United States and as Alien Property Cus¬ 
todian, has consented that he be substituted as party de¬ 
fendant in his capacities as aforesaid, it is by the Court 
this 23rd day of January, A. P. 1940 
ORDERED: That Robert IT. Jackson in his official ca¬ 
pacity as Attorney General of the United States and as 

Alien Propertv Custodian be and he herebv is substituted 
« • 

as party defendant in this cause in the place and stead of 
Frank Murphy, former Attorney General of the United 
States and Alien Property Custodian. 

F. DICKINSON LETTS 
Justice 

(Vmsented to: 

ROBERT II. JACKSON 

Attorney General of the United States and Alien Prop¬ 
erty Custodian 

By FRANCIS M. SHEA 
Assistant Attorney General 

No objection to entrv of above order: 

GEORGE L. HART, JR. 

Attorney for Plaintiff 
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Filed February 12 1940 


Deposition of Mrs. Clara Sielcken-Schwarz, taken pur¬ 
suant to the* attached notice before \V. G. Briggs, Notary 
Public, in Boom 2Jo, United States Courthouse, Foley 
Square, New York, at lO.dO a.m. oil January 26, 1940. 


Appearances: 

William R. Rodenberg, Esq., George L. Hart, Jr., 
Esq., and Reuben i). Niiliman, Esq., of Counsel for 
the Plaintiff. 


Frederick Bernays Wiener, Esq., Special Assistant to 
the Attornev General, Of Counsel for the Defendant. 


Mrs. Clara Sielcken-Schwarz, being first dulv sworn bv 
the Xotarv Public, testified as follows: 

Direct Examination 

By Mr. Wiener: 

Q. Mrs. Sielcken-Schwarz, will you for the record state 
your full name, please? A. Yes sir. (Mara Sielcken- 
Schwarz. 

( t ). You are here in response to a subpoena? A. Yes 
sir. 

Q. Have you got that subpoena here? A. Yes sir. 

Q. May I have it, please? A. Yes sir (handing coun¬ 
sel ). 

Mr. Wiener: I will ask that this bo attached to the depo¬ 
sition by the notary. 

(Subpoena hereto attached, marked A.) 

Q. Mrs. Sielcken-Schwarz, are you related to the plain¬ 
tiff in this case, J. Carl Isenberg, and if so how? A. He 
is my brother, sir. 

Q. And he was born in Hawaii in 1870? A. Yes sir. 

Q. And then in 1878 went to Germany for his education? 
A. Yes sir. 

208 Q. Do you know whether lie served in the Ger¬ 
man army as a young man ? A. Yes, I do. 

Q. When was that, do you recall? A. That was in 1890. 
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Q. Was he a conscript o»‘ a volunteer? A. lie* was a 
volunteer. 

Q. Was he a one-year volunteer? A. Yes sir. 

( c >. Do you know whether there was anything- lie did be¬ 
fore lie was accepted for service? A. Yes. My father had 
trouble to get him in, and the boys—there were two sons 
going to serve a year. 

Q. Who was tlie other son, Alexander? A. Alexander; 
and to be able to serve in the ariuv tliev had to give an 
oath to become German citizens. 

Q. Oath of citizenship? A. Yes. 

( t >. How long did In* serve at that time, if you recall? 
A. As I remember, one year. 

Q. Did lie, after that one year period of service was over, 
accept a commission as a reserve officer in the German 
army? Perhaps I had better rephrase that. A. Yes, re¬ 
phrase it. 

( v >. Did he, after the one year volunteer service was over 
serve as a reserve officer in the German army ? A. Yes 
sir. 

Mr. Rodenberg: 1 think you ought not to lead tin* wit¬ 
ness as much as you are doing. 

Mr. Wiener: All right. 

(,). When did he serve as a reserve officer? A. That 1 
don't know. 

Q. Was it shortly after lie finished his one-year term 
of service ? A. I guess it was a year or two years later. 

Q. Do you know how long he continued to serve as a 
reserve officer? A. I think every few years a few weeks. 

Q. That is, he was called to active duty under the re¬ 
serve commission? A. Yes. 

Q. Do you happen to remember the regiment he served 
in? A. The 18th Dragoons of Mecklenburg. 

(*). To your knowledge was he a reserve officer 
209 all through the war? A. Yes sir. 

Mr. Wiener: That is all the questions 1 have. 

Cross Examination 
By Mr. Rodenberg: 

( t ). Do you recall testifying before Judge* Purdy of the 
Department of Justice in 1923, in connection with the claim 
of Beta isenberg? A. Yes sir. 
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Q. She was vour mother ? A. Ves sir. 

Q. Do you recall when that was.' A. That must have 
been in 1923. 

(,). You testified just a few minutes ago as to an oatli 
which your brother took in Germany. You don’t have any 
personal knowledge of the nature of that oath, do you? 
A Xo, I have no personal knowledge, but I know that any 
soldier has to give an oath. 

Mr. Wiener: I ask that that be stricken. 

Q. What I am asking is whether or not you have any 
personal knowledge of the type of oath that your brother 
gave? A. Xo, I was not present, and I was very young 
when he gave his oath. 

(.*). So that what you have testified to here this morning 
is really entirely hearsay, from conversations in the fam¬ 
ily? A. Yes; I heard my mother say so. 

Q. In 1923, before Judge Purdy, did you testify that 
your brother Carl gave a special oath to become a German 
citizen? A. I think I did. That is my testimony now. 

Mr. Roden berg: Well, I ask, if counsel will, to produce 
the testimonv that was given at that time. 

Mr. Wiener: (Producing testimony) Do you want to 
mark it as an exhibit? 

Mr. Rodenberg: I would like to see it first. We have 
never had a chance to see it. 

Mr. Wiener: I don't think that is a proper subject of 
a call. 

Mr. Rodenberg: Well let us mark it as an exhibit, then. 

1 would like the witness to look at it a minute to 
210 identify it. 

Mr. Wiener: All right. Will you mark this? If 
you want to offer it, go ahead. 

Mr. Rodenberg: 1 would like to look at it first, but we 
will offer it. We will take a few minutes to look at it. 

Mr. Wiener: I can save you some trouble by telling you 
that the material portions are on pages 12 to 14. 

Mr. Rosenberg: Will you state for the record when and 
where this testimonv was taken? 

Mr. Wiener: To the best of my knowledge, according 
to the files of the Department—and I have no personal 
knowledge of the fact—this testimony was taken in July, 
1923, by Judge Milton 1). Purdy, of the Department of 
Justice. 
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Mr. Rosenberg: In connection with the claim of Beta 
Isenberg***? 

Mr. Wiener: Ves. 

Mr. Rosenberg: And this copy is a copy of the testi¬ 
mony as it appears in the tiles of the Department of Jus¬ 
tice or the Alien Property Custodian? 

Mr. Wiener: Ves. The original is in the Beta I sen berg 
claim file. 

Mr. Eodenberg: In the office of the Department of Jus- 
t ice? 

Mr. Wiener: Ves. It is an Alien Property file. 

Q. Mrs. Sielcken-Schwarz, at the time you testified be¬ 
fore Judge Purdy—1 would like to read from the testi¬ 
mony. 

Mr. Wiener: Just one minute. Vou arc going to read 
from that? In that case you had better mark it. 

Mr. Rosenberg: I will mark the whole thing. I have 
offered it in evidence already. 

Mr. Wicned: No objection. 


(Marked Plaintiff’s 


New York Exhibit No. 1.) 


Q. Reading to you from Plaintiff’s New York Exhibit 
1, which is a copy of your testimony before Judge 


211 Purdy in 1923— A. Ves sir. 

Q “Q And 1 presume your relations with your 
relatives have always been very friendly? A. I remember 
it was a great trouble to make the boys serve, because 
t'hcv were Hawaiian citizens, vou see. 

— 7 • 


“Q You mean the two boys out in— A. My two 
brothers who were in the war afterwards. They had to 
serve one vear when thev were voung bovs, and then tliev 
had to give them a special oath to make them German citi¬ 


zens. 


“Q. What two brothers were those ? A. Carl and Alex¬ 
ander. They gave them special oaths to become German 
citizens, and it gave my father considerable trouble, be¬ 
cause he was an Hawaiian citizen. 

“Q. Those boys had been born out in Hawaii? A. Quite 
right, yes. 

“Q. And then they had been brought over as quite young 
children to Bremen, and were educated there in the school ? 
A. Yes, sir. 
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“Q. And then they were compelled to serve in the Ger¬ 
man army.' A. They were volunteers. You see, they were 
at school in Germany, and all their friends went in, and 
they wished to go for their year of exercise. 

“Q. When they were very young? A. When they were 
IS. And then they had to give them special oaths. They 
became German citizens, those boys. 

“Q. They took the oath of citizenship? A. Yes. 

“Q. When was that? A. In 1890, when they were quite 
young. When the war came on they were old men. 

“Q. When the war came on they were in their 40’s? A. 
Yes, and my brother Alexander had died, you see.” 

The portion I have read to you, was that your testimony 
before Judge Purdy at that time? A. Yes sir. 


Q. And the “Carl” referred to in your testimony is J. 
Carl Isenberg, the plaintiff in this case? A. Yes sir. 
212 Q. In your testimony before Judge Purdy, you 
stated that all of your brother’s friends were going 
into tlier army. Was that the reason he wished to go in? 
A. So far as I remember, yes. 

Q. Just so that he could take a year’s military training? 


A. 


Yes sir. 


Q. Now during the world war your brother Carl served 
in the German army? A. Yes sir. 

Q. For how long a period was that? That is, he did not 
serve through the entire war? A. He did not serve the 
whole time, no. 

Q. Do you recall when he left the military service? 
That was in 1916, wasn’t it? I mean is that your recollec¬ 
tion? A. I think it must have been in 1916. 

Q. And at least it was before the United States entered 
the war? A. Yes sir. 

Q. And during his service in the war, do you know what 
front he served on? A. The Russian front. 

Q. On the Russian front entirely? A. Yes sir. 

Q. That is, he did not serve on the Western front at all? 
A. So far as I know, no. 

Q. Now, Mrs. Sielcken-Schwarz, you in 1927 had a claim 
pending before the Mixed Claims Commission? A. Yes 
sir. 

Q. And the title of that claim was “The United States of 
America on behalf of Columbia Trust Company as Execu- 
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tor, etc., and John S. Sorensen”— A. Excuse me. What 
has that to do with this case? 

Mr. Wiener: I think the witness has made the objection 
which perhaps I should have made. 

The Witness: It has nothing- to do with this case, my 
private affairs. 

Q. Just a minute. (Continuing)—“Thorlief S. Niel¬ 
sen”. A. 1 don’t want to have these cases mixed, be¬ 
cause Mr. Silliman told me in Bremen I have only silly 
cases. I don’t want bv this side to have mv cases men- 

V * 

tioned in this court. I came here to testify for the 
213 Government on account of my brother. This has 
nothing to do with my cases. I don’t want to have 
my private affairs gone into in this case. 

Mi-. Wiener: I think perhaps it is preliminary, Mrs. 
Sielcken-Schwarz. If it goes further 1 assure you I will 
object. 

Q. You were interested in that claim before the Mixed 
Claims Commission? A. Yes sir. 

Q. And you followed all the proceedings in it ? 

Mr. Wiener: I think you are going too far afield, Mr. 
Rodenberg. 

Mr. Rodenberg: Well this is just preliminary. This 
is something you put into this case yourself. 

Mr. Wiener: Well then, please get to the point about 
it. 

Mr. Rodenberg: I am trving to. 

Q. You followed the proceedings in that claim? 

Mr. Wiener: Object to that as entirely immaterial to 
any issue in this case. 

Mr. Rodenberg: You have made it an issue in this case. 
What I am trying to do is to get to this affidavit which you 
asked about. 

Mr. Wiener: Well get to it. 

Mr. Rodenberg: If you will give me a chance, I will. 
Will you read that last question. 

Q (Read.) A. That case was taken care of by Mr. 
Brainard Avery. 

Q. He was vour attornev in that case? A. He was mv 
attorney and my representative. 

Q. And in that case quite a number of papers were filed 
in support of your claim ? A. Yes sir. 
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Q. Do you know who prepared those papers? A. Mr. 

Averv’s office. 

* 

214 Q. Mr. Avery or his office prepared ail of them? 
A. I think so. 

Q. I show you an affidavit, it is a copy of an affidavit, 
which is Defendants’ Exhibit No. 1, and which is a copy 
of an affidavit that was tiled in connection with that claim, 
and ask you if you know where that affidavit was prepared? 
Mr. Wiener: I object to that as immaterial. 

A. It must have been prepared in Hamburg, as it is 
signed by the American Vice-Consul, Mr. Gallon. 

Q. It was signed in Hamburg, but I mean do you know 
who prepared the affidavit itself? A. That I don’t know. 

Q. Well, if it was in your claim it would be your recollec¬ 
tion that it would be prepared by Mr. Avery? A. This 
affidavit? 

Q. Yes. A. I don’t think so. He was not my brother's 
attorney. 

Q. Yes, but this was filed in connection with your claim. 
A. That I don’t know. I don’t know. 

Q. Well if it was in the file in the claim in the Mixed 
Claims Commission we referred to just a minute ago. 
would it be your recollection that it had been prepared 
by Mr. Avery ? 

Mr. Wiener: 1 object to that. 

A. He might have asked my brother to give an affidavit, 
but mv brother was in Germany and Mr. Averv was in 
New York. That I don’t know. You must ask Mr. Avery, 
please. 

Q. Well, it is your recollection that all the papers in 
that claim were prepared by Mr. Avery? 

Mr. Wiener: Object to that as misstating the witness’s 
testimony. 

A. I can’t say if this was prepared by Mr. Avery or not. 
I don’t think so. I think you better ask Mr. Avery. 

Mr. Wiener: In connection with Plaintiff’s New York 
Exhibit 1, Defendants are prepared to stipulate that that 
exhibit represents the testimony of Mrs. Clara 

215 Sielcken-Schwarz given in the Department of Justice 
on or about the 10th day of July, 1923, before the 

Hon. Milton D. Purdy, Special Assistant to the Attorney- 
General, in the presence of Mrs. Paul Isenberg’s counsel, 
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Hugh O’Neill, of Chicago, Illinois, and John A. Beck of 
Washington, D. C., and also in the presence of Mr. Bernard 
Rosenthal of New York Citv. 

w 

Mr. Rodenberg: That is all. 

Redirect Examination 
By Mr. Wiener: 

Q. About the regiment that your brother served in, did 
that regiment have another name? A. No, I don’t know 
of any. 

Q. Your son testified about two years ago that it was 
the Ludwigsluster Dragoons? A. Yes, but that was be¬ 
cause it was stationed in Ludwigslust. 

Q. And would it be your recollection that that was the 
17th regiment rather than the 18th? A. 1 think it is the 
17th. 

Q. Now at the time you testified that your brothers took 
these oaths in 1S90, were you still living in Bremen? A. I 
was living in Bremen. 

Mr. Rodenberg: You mean at the time she testified, or 
at the time tliev took them ? 

Mr. Wiener: I am speaking of the time they took the 
oaths. 

The Witness: Yes sir. 

Q. You were living in Bremen? A. Bremen. 

Q. Was that matter discussed among the family at the 
time, if you recall ? A. 'Yes. 1 was still quite young, but 
we were very excited about the boys going away from 
home, and it was discussed. 

Q. Yes; and did you discuss it with your brother J. Carl 
Isenberg at any time? A. The whole family discussed 
it—the boys were leaving. 

Q. Did the family also discuss the question of the oaths 
they had to take? A. They talked about it, yes. 

Mr. Wiener: That is all. 

‘210 Recross Examination 
Bv Mr. Rodenberg: 

Q. But vou don’t know the form of oath that thev took 
or what they actually did? A. I could not tell you, no. 


182 


ISENBERG VS. JACKSON ET AL. 


By Mr. Wiener: 

Q. And how often did you see your brother, let us say 
from 1890, when he took these oaths, and served in the 
army, until, let us say, 1916; how frequently did you see 
him? A. From my childhood on? 

Q. Yes. A. Until 1916? 

Q. Yes; can you answer approximately, that is what 
years vou saw a lot of him and the vears vou iust visited? 
A. Before 1913 1 saw him very often. 

Q. Before 1913 you were where? A. 1 was in Holstein; 
he was mv neighbor. 

v O 

Q. Oh, that is, you lived next door? A. Yes. 

Q. Your estate— A. Was the neighboring estate of 
my brother’s estate. 

Q. And that was say from when until 1913? A. That 
was from 1898-1913. 

Q. And you lived on the neighboring estate from what 
year until 1913? A. I did not live on this estate from 
1913 on, I just visited sometimes, because we were staying 
in Baden in the summer, and this estate was owned by me 
and we went there perhaps during the year for four weeks, 
that is all. 

Q. And from what time on did you own that estate, that 
neighboring estate? A. 1 owned it after my divorce of 
Mr. Wend roth, 1910. 

Q. And then when did you see your brother Carl after 
1913? A. I saw him during each year. 

Q. You saw him during each year? A. Yes. 

Q. And did you see him after the war? A. Yes sir. 

Q. And when did you see him last, that you recall? A. 

Four years ago. 

217 Q. And that was the last time you were abroad? 

A. No, I was abroad a year after, but I did not see 

him. 

Q. And how about the period from 1890 to about 1900; 
did you see much of your brother then? A. From 1890? 

Q. From 1890 until 1900. A. Oh, yes; at home I saw 
him all the time. 

Q. And until what year were you at home, approxi¬ 
mately? A. I was at home until 1S96, then I was in 
Switzerland in school. 
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Q. But from 1890 to 1896 you were at home? A. Yes 
sir. 

Q. Where did your brother live at that time, 1890 to 
1896, do you recall ? Was he at home? A. My brother was 
studying agriculture after coming home from his service, 
and then he studied agriculture, working practically, and 
then he lived in Holstein. 

Q. From about when did he start living in Holstein? 
A. I think my father bought the estate for him in 1892. 

Mr. Weiner: That is all. 

By Mr. Rodenberg: 

Q. Do you remember your brother was not in Bremen 
in 1899 and 1900? He was in Honolulu, wasn’t he? A. 
1899 and 1900 1 think he was in Honolulu with my father— 
and his wife. I think that was in 1900. 

By Mr. Weiner: 

Q. Would it accord with your recollection that he was 
in Honolulu in 1898 and 1899, instead? A. 1 remember 
that my father was in the Legislature; he went over and 
I think he took that young couple along—my brother Carl 
and his wife. 

Q. You haven’t got any very definite recollection one 
way or the other just which year it was; it was around 
there? A. It was around there; yes sir. That is all I 
know. 

Mr. Wiener: That is all. 

(Signed) CLARA SIELCKEN-SCHWARTZ 

Subscribed and sworn to before me this 8th day of Feb¬ 
ruary 1940. 

(Signed) W. 0. BRIGGS 

Notary Public, Bronx County 

(Notarial Seal) 

Commission Expires March 30, 1941 

* * 


# 
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218 In the District Court of the United States for 
the District of Columbia 

Equity No. 60,744 

J. Carl Isenberg, Plaintiff 


v. 

Robert H. Jackson, Attorney General of the United 
States, as Alien Property Custodian and W. A. 
Julian, as Treasurer of the United States, Defendants 

Request for Admission under Rule 36 
Filed March 28 1940 

Defendants, Robert H. Jackson and W. A. Julian, re¬ 
quest plaintiff, J. Carl Isenberg, to make the following 
admission for the purposes of this action only and subject 
to all pertinent objections to admissibility which may be 
interposed at the trial: 

That the original of the following document, a certified 
photostat of which is exhibited with this request, is genu¬ 
ine: 

United States income tax return of J. Carl Isenberg 
for the calendar year 1936. 

FRANCIS M. SHEA 
Assistant Attorney General 

HARRY LEROY JONES 
Attorney , Department of Jus¬ 
tice 

FREDERICK BERNAYS WIENER 
Special Assistant to the At¬ 
torney General 

FREDERICK L. SMITH 
Attorney , Department of Jus¬ 
tice 

Attorneys for the Defendants 
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221 Affidavit of Reuben D. Silliman 

• # * 

Filed April 1-1940 

State of New York, 

County of New York, ss.: 

Reuben D. Silliman being first duly sworn on oath de¬ 
poses and says that he is one of the attorneys for the plain¬ 
tiff in the above-entitled action. 

Plaintiff is still detained in Germany. Since the entry 
of the order herein on January 12, 1940, giving plaintiff 
until April 4, 1940 to file reply affidavits and reply points 
and authorities. I have diligently continued my efforts to 
obtain from plaintiff such affidavits, particularly an affi¬ 
davit of a German attorney respecting his citizenship 
status and plaintiff’s own affidavit setting forth the cir¬ 
cumstances of the preparation of the affidavit of November 
30,1927 and other relevant facts. 

On January 16, 1940, 1 wrote plaintiff again requesting 
him to obtain and forward an affidavit of a German lawyer 
as to his citizenship status. 

On January 20th I again wrote him asking that he for¬ 
ward to me an affidavit setting forth the circumstances of 
the preparation of his affidavit of November 30,1927 

222 and other relevant facts. 

Thereafter I received a letter from plaintiff dated 
January 30, 1940, stating that he had that day received 
my letter of October 30, 1939 containing copies of the affi¬ 
davits of Drs. Heinrich Kronstein and Ignatz I. Rosenak 
concerning the German law of citizenship and relied upon 
by defendants herein. In his letter plaintiff stated that his 
attorney was already beginning work on an affidavit cor¬ 
rectly setting forth the German law and that it seemed that 
the Kronstein and Rosenak affidavits contained incorrect 
statements of the law. It is to be noted that it took three 
months for my letter of October 30, 1939 to reach plaintiff. 

On February 26, 1940 I sent plaintiff a radiogram asking 
him if he had answered my letter of January 20, 1940 and 
if he had forwarded the affidavits requested. On March 
4, 1940 I received a radiogram from plaintiff reading “Affi¬ 
davit mailing weekend.” 
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No further communication has been received from plain¬ 
tiff. 


REUBEN I). SILLIMAN. 


Subscribed and sworn to before me this 28 dav of March, 
1940. 

GERTRUDE CANNING, 
Notary Public. 

New York County. 

Commission Expires March 30, 1940. 

(Notarial Seal) 

223 Request for Admissions Under Rule 36. 

Filed April 1 1940 


Plaintiff requests defendants to make the following ad¬ 
missions for the purpose of this action only and subject to 
all pertinent objections to admissibility which may be inter¬ 
posed at the trial: 

1. On July 9,1923, plaintiff’s mother, Mrs. Paul Isenberg, 
was examined by Milton D. Purdy, Special Assistant to the 
Attorney General, in connection with a claim she had 
theretofore filed for the return of the proceeds of certain 
of her property which had been seized by the Alien Prop¬ 
erty Custodian. Said examination of Mrs. Paul Isenberg 
was taken down in shorthand and transcribed. 

2. The following is a true and correct excerpt from said 
examination, the questions being asked by said Milton D. 
Purdy and the answers being made by said Mrs. Paul 
Isenberg: 

Q. Were your children in the Army? A. Yes; one son 
was in the Army. 

Q. Who was he? A. He was Carl. He is a farmer. 

Q. Where does he live? A. He lives in Holstein. He 
was only the first two years in Russia, and then he had to 
come home, because he was very much needed on the 
farm. 

224 Q. Did he come to your home, or to his own home ? 

A. No; to his own home. He has a large estate, you 
know, and it was verv necessary for the Government to 

7 v 0 

look out for the estates. 
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Q. How old was he when he went into the Army ? A. Oh, 
he was over 40 years old—45 years. 

Q. Did he serve in the army while we were at war, while 
the United States and Germany were at war? A. No; he 
had come home before America joined the war. 

Q. Do you remember the time that he left the army? A. 
Yes; he left the army in November, 1916. 

Q. In November, 1916, he left the army? A. He left the 
armv, ves. 

Q. Did you have any other sons serving in the army? A. 
Yes; my second son served the Red Cross. 

Q. How old was he? A. He was then about 39. 

Q. Did he go into the war when Germany first entered 
the war, in 1914? A. Yes. 

Q. And be went into the Red Cross? A. Yes. 

Q. And where did he live? A. He lived in Mecklenburg. 

Q. How long did he serve in the army? A. He served the 
whole time. 

Q. To the end of the war? A. Yes. 

Q. Did he have a family in Mecklenburg? A. He has a 
wife, no children. 

Q. Did you visit him during that time? A. Yes. 

Q. You visited him in Mecklenburg? A. Yes. 

225 Q. And did he visit you in Bremen? A. Yes. 

Q. From time to time while he was in the army? 

A. Yes. 

Q. And he served in the army until the war was over? 
A. Yes. 

Q. And did you have any other son in the army? A. No. 

3. The entire transcript of the examination of Mrs. Paul 
Tsenberg, including the foregoing excerpt, is part of the 
files of the Alien Property Custodian and the Department 
of Justice in connection with her claim and was part of the 
Beta Isenberg-Alien Property Custodian claim file during 
the entire period plaintiff’s claim was under consideration. 

4. The case of Isenberg v. Hicks referred to in the Attor¬ 
ney General’s recommendation of the allowance of plain¬ 
tiff’s Alien Property Custodian claim was an action brought 
by plaintiff’s mother, Mrs. Paul Isenberg, to recover the 
proceeds of her seized property after her claim filed with 
the Alien Property Custodian had been denied. The tran- 
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script of her examination by Milton D. Purdy was part of 
the record in said case. 

WILLIAM R. RODENBERG (sgd) per H 
GEORGE L. HART, JR. (sgd) 

Attorneys for Plaintiff. 

226 Reply of Defendants to Plaintiff's Request for 

Ad missions of Facts Vnder Rule 36 

Filed April 8, 1940 

• • * 

The defendants, Robert H. Jackson, Attorney General 

of the United States, as Alien Property Custodian and 

W. A. Julian, as Treasurer of the United States, by their 

attorneys, reserving their right to object to the relevancy, 

materialitv and admissibilitv of anv of the facts which the 
* » » 

plaintiff seeks to have the defendants admit, reply to said 
Request as follows: 

1. The defendants admit the facts stated in the para¬ 
graph numbered “1” of said Request. 

2. The defendants admit the facts stated in the para¬ 
graph numbered “2” of said Request. 

3. In regard to the paragraph numbered “3” of said Re¬ 
quest, the defendants deny that the said transcript of the 
examination of Mrs. Isenberg was ever a part of the regu¬ 
lar files of the Department of Justice, but admit that it 
was in the files of the Alien Property Custodian, until 

July 1, 1934, when, due to the transfer of the Cus- 

227 todian’s office to Claims Division of the Department 
of Justice, the said transcript became part of the 

Department of Justice files. 

4. The defendants admit the facts stated in the para¬ 
graph numbered “4” of said Request. 

FRANCIS M. SHEA, 

Assistant Attorney General. 
FREDERICK BERNAYS 
WIENER 

Special Assistant to the At¬ 
torney General. 
FREDERICK L. SMITH, 
Attorney, Department of 
Justice. 
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District of Columbia: ss. 

Frederick L. Smith, being first duly sworn, deposes and 
says that he is an attorney in the Department of Justice 
and one of the attorneys charged with the defense of the 
above action; that he has read the foregoing Reply of the 
defendants to the plaintiff’s Request for Admissions of 
facts under Rule 36, and affiant verily believes the same to 
be true. 

FREDERICK L. SMITH. 

Sworn to before me this 5th day of April, 1940. 

SOPHIE D. FREEMAN, 

(Seal) Notary Public. 

228 Request for Leave to File Further Documents In 
Support of Defendants* Motions for Summary Judg¬ 
ment 

Filed April 8, 1940 

* • • 

Now come the defendants, and pursuant to Rule 56 (e) 
of tlie Rules of Civil Procedure, request the Court to per¬ 
mit the material heretofore filed in support of the defend¬ 
ants’ Motions for Summary Judgment to be supplemented 
by the following: 
a. Filed herewith: 

1. Affidavit of Roy St. Lewis, sworn to April 1, 1940; 

2. Affidavit of Harrv LeRov Jones, sworn to April 5, 
1940. 

1). Heretofore Filed: 

1. Affidavit of J. Carl Isenberg, plaintiff herein, sworn 
to before an American Vice Consul at Hamburg, Germany, 
on November 21, 1939, the genuineness of the original of 
which has heretofore been admitted by plaintiff; 

2. United States Income Tax Return of J. Carl Isenberg, 
plaintiff herein, for the year 1936, the genuineness of the 
original of which has heretofore been admitted by plaintiff; 

3. Deposition of Mrs. Clara Sielcken-Schwarz taken in 

this cause in New York, N. Y. on January 26, 1940; 

229 4. Stipulation signed by the attorneys for the par¬ 
ties herein on April 1, 1940; 
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and to consider the same in connection with the said Mo¬ 
tions. 

FRANCIS M. SHEA, 

Assistant Attorney General • 

FREDERICK BERXAYS 

WIENER, 

Special Assistant to the At¬ 
torney General. 

FREDERICK L. SMITH, 
Attorney , Department of 
Justice. 

230 Affidavit 

Roy St. Lewis, being duly sworn, deposes and says: 

1. I am an attorney at law, a member of the firm of 
Long, St. Lewis & Xvee, with offices in the National Press 
Building in Washington. 

2. I have examined the motions for summary judgment 
filed by the defendants in the above-entitled case, and the 
exhibits attached thereto and referred to therein. 

3. I was an Assistant Attorney General of the United 
States from August 4, 1931 to August 3, 1933, and as such 
I initialed and approved the recommendation for an execu¬ 
tive allowance of the alien property claim of J. Carl Isen- 
berg. My initials, “R. St L”, appear at the upper right- 
hand corner of the recommendation. 

4. When I initialed and approved this recommendation, 
I relied upon the statements of J. Carl Isenberg contained 
in his affidavit of November 30, 1927 that he believed him¬ 
self to be an American citizen, that he had never taken an 
oath of allegiance to any foreign country, and that he had 
never made any application for citizenship in any foreign 

country. 

231 5. When I initialed and approved the aforesaid 
recommendation, I had not seen the extract from the 

Bremen citizenship book, showing J. Carl Isenberg’s na¬ 
turalization in 1890-91; nor the Bremen police registration, 
showing J. Carl Isenberg to have Bremen and Prussian 
citizenship; nor any documents showing J. Carl Isenberg’s 
service as a reserve officer in the German army; nor the 
affidavit of J. Carl Isenberg dated October 18, 1924, in 
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which he swore that “he is a citizen of Germany”; nor the 
affidavit of J. Carl Isenberg dated September 16. 1927, in 
which he swore that lie was “a citizen of the Republic of 
Germany”; nor the visa applications executed by J. Carl 
Isenberg dated September 24, 1923, October 5, 1927, and 
October 26, 1928 and December 9, 1929, in which he stated, 
under oath in the three instances last mentioned, that he 
was a citizen or subject of Germany; nor the “Nonresident 
Alien Income Tax Return” sworn to by J. Carl Isenberg 
on June 10, 1930. 

6. "When I initialed and approved the aforesaid recom¬ 
mendation, I had no independent knowledge of the facts 
disclosed in the documents mentioned in paragraph 5 of 
this affidavit, namely, that J. Carl Isenberg had been na¬ 
turalized in Germany, that he had served as a reserve of¬ 
ficer in the German Army, or that he had held himself out 
as a German, in many instances under oath, on numerous 
occasions between 1923 and 1930. 

ROY ST. LEWIS 

District of Columbia, ss: 

Subscribed and sworn to before me this 1st dav of 
April, 1940. 

samuel w. McIntosh, 

(Seal) Notary Public in and for the 

District of Columbia. 

232 Affidavit of Harry LeRoy Jones 

Harry LeRoy Jones, being first duly sworn, deposes and 
says; 

I am Chief Attorney of the Alien Property Bureau, De¬ 
partment of Justice, and in such capacity I have general 
charge of all litigation handled by the Bureau. 

In many cases before the Alien Property Bureau it has 
been necessary to obtain the services of experts on German 
law; the engagement of such experts is under my general 
supervision. The Alien Property Bureau has had no dif¬ 
ficulty in engaging competent German law experts who are 
resident in the United States. 

Reuben D. Silliman, Esq., the present plaintiff’s New 
York attorney, has engaged local German law experts in 
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the following Alien Property cases in which he was of 
counsel: 

1. R. M. Isenhergv. Cummings, Attorney General, et ah, 
67 App. D. C. 17, 89 F. (2d) 489, which was an action by 
the present plaintiff’s brother in which the principal issue 
was the plaintiff’s German or American citizenship. Mr. 
Silliman employed, as an expert on German law, Dr. Carl 
Grossman, residing in New York City. 

233 2. Rodiek, Executor of Ilackfeld v. United States, 

Ct. Cls., Cong. 17745, was a Congressional reference 
in which one of the issues was the plaintiff’s German or 
American citizenship, wherein Mr. Silliman likewise em¬ 
ployed the said Dr. Carl Grossman as a German law ex¬ 
pert. 

3. Rodiek. Executor of Ilackfeld v. Commissioner of In¬ 
ternal Revenue, 33 BTA 1020, in which the principal issue 
was domicile and points of German law, and in which Mr. 
Silliman employed Dr. Carl Grossman. 

4. United States v. Rodiek, Executor of Hackfeld, Dist. 
Ct. of the U. S., S. D. N. Y., Eq. 82/373 (unreported, opin¬ 
ion rendered April 7, 1939), was an action brought by the 
United States Government in which the principal issue 
was Hackfeld’s citizenship. Mr. Silliman employed 
Messrs. Topken & Farley of New York City as German 
law experts to assist him at the trial (this appears from the 
executor’s disbursements reported to the Surrogate’s 
Court). 

5. Matter of the Estate of J. F. Hackfeld, New York 
County, Surrogate’s Court P. 2669—1932, which involved 
the probate of the Hackfeld estate and related questions, 
and in which Mr. Silliman employed the services of Mr. 
William J. Topken of New York City as a German law 
expert. 

From my own knowledge, as the result of my investiga¬ 
tions and inquiries, I know it to be a fact that there are 
many qualified German law experts in the United States at 
the present time. 

(S) HARRY LEROY JONES. 

Sworn to before me this 5th day of April, 1940. 

(S) SOPHIE D. FREEMAN, 
Notary Public. 


(Seal) 
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234 Filed April 11, 1940 

I, the undersigned J. Carl Isenberg, resident at Traven- 
ort, Germany, depose and declare the following: 

I was horn on September 12, 1870 at Lihue, Island of 
Kauai, Hawaii, where my parents were living, both being 
citizens of Hawaii. I hold the opinion, that I as a born 
Hawaiian became a citizen of the United States of America 
through the Organic Act of 1900. 

On November 30, 1927 I went to the Alien Property Cus¬ 
todians office and was introduced to Judge Abbot, the act¬ 
ing manager of the office. Judge Abbot, with the aid of an 
assistant, went over all the facts of my citizenship and of 
my claim for the return of my property, and after doing so, 
prepared the affidavit of November 30, 1927. I had no 
further communication with the Alien Property Cus- 
todian’s representatives or any other officer of the Govern¬ 
ment respecting my claim. 

I made a true and full statement to the Government’s 
representatives and answered all the questions that they 
asked of me frankly and truthfully. 

Hamburg, this Twenty-eighth day of December 1939. 

J. CARL ISENBERG (signed) 

German Reich 
Hanseatic City of Hamburg 
Consulate General of the United States 
of America: ss 

Subscribed and sworn to before me this 28th day of De¬ 
cember, 1939. 

SABIN JEAN DALFERES (signed) 
(SEAL) Vice Consul of the United States 

of America. 

Service No. 8335 
No Fee 

As this service has been performed without cost, this docu¬ 
ment is to be used only in connection with a claim against 
the Alien Property Custodian. 
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235 Opinion of Court 

Filed April 22, 1940 

* # # 

The present status of this case is an unusual one. While 
the answer of defendant raises the point that the bill of 
complaint does not state a cause of action under Section 9 
of the Trading With the Enemy Act within the jurisdiction 
of the Court, no motion is now before the court for action 
on that question: But defendant moves for judgment on its 
counter-claim. The plaintiff contends that if the court has 
no jurisdiction of the plaintiff’s claim, it would have no 
jurisdiction of the cross claim, but makes no motion to dis¬ 
miss his own bill of complaint. 

I think that when plaintiff filed his bill of complaint he 
submitted to the jurisdiction of the court and became sub¬ 
ject to any cross bill or counter-claim permitted by the 
rules of practice, whether as under the former equity rule 
the counter-claim arose out of the subject matter of the 
original bill, or state a claim which might have been a 
ground for an independent suit in equity. 

I think that “the pleadings, depositions and admissions 
on file, together with the affidavits—show that—there is 
no genuine issue,” as to the fact that plaintiff was a Ger¬ 
man citizen and an alien enemy when his property was 
seized in 1918, that the Executive allowance granted him 
were obtained by fraud and that the defendant is entitled 
to the relief sought in the cross bill. 

BAILEY, (sgd) 

J. 

236 Final Orrlrr 

Filed May 1, 1940 

♦ # * 

This cause coming on to be heard on April 11, 1940, on 
defendants’ motions for summary judgment on bill and 
counterclaim, and on consideration of said motions, and 
the depositions, exhibits, stipulations, admissions and af¬ 
fidavits filed in support thereof, and of the additional af¬ 
fidavits, admission, stipulation, and deposition filed in sup- 
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port thereof, and of the affidavits and additional affidavits 
and admission filed in opposition thereto, and the defend¬ 
ants having thereafter moved to dismsis the bill for want 
of jurisdiction, the Court having heard arguments of coun¬ 
sel on both sides and being fully advised in the premises; 
and it appearing to the Court that “the pleadings, deposi¬ 
tions, and admissions on file, together with the affidavits 
. . . show that . . . there is no genuine issue” as to the 
fact that the plaintiff was a German citizen and an alien 
enemy when his property was seized in 1918, and that the 
executive allowance granted him was obtained by fraud, it 
is this 1st dav of Mav, 1940, 

237 Ordered, that the bill of complaint herein be and 
it is hereby dismissed for want of jurisdiction. 

Further ordered, that the defendants’ motion for sum¬ 
mary judgment on the contcrclaim be granted; 

Further ordered, that the Clerk enter judgment for the 
defendants against the plaintiff pursuant to Rule 58 of the 
Federal Rules of Civil Procedure for the amount prayed 
for in the counterclaim, to wit, for $164,716.60, with in¬ 
terest at the rate of 6 per cent per annum on $106,145.53 
from the 18th day of August, 1931, with interest at the rate 
of 6 per cent per annum on $43,243.36 from the 27th day 
of August, 1931, and with interest at the rate of 6 per cent 
per annum on $15,327.71 from the 6th day of January, 
1932, together with costs of suit. 

JENNINGS BAILEY, 

Justice. 

238 Judgment 

Filed May 1, 1940 

• # # 

This suit came on to be heard at this term on defendants’ 
motions for summary judgment: and thereupon, upon con¬ 
sideration thereof, it is, this 1st day of May, 1940, 

Adjudged that the defendants recover against the plain¬ 
tiff $164,716.60, with interest at the rate of 6 per cent per 
annum on $106,145.53 from the 18th day of August, 1931, 
with interest at the rate of 6 per cent per annum on $43,- 
243.36 from the 27th day of August 1931, and with interest 
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at the rate of 6 per cent per annum on $15,327.71 from the 
6th day of January, 1932, being the money payable by him 
to the defendants by reason of the premises, and their costs 
of suit as taxed by the Clerk. 

By direction of Bailey, J. 

CHARLES E. STEWART, 
Clerk of the District Court of 
the United States for the 
District of Columbia. 

By R. PAGE BELEW, 

Asst. Clerk. 

239 Notice of Appeal 

Filed May 20, 1940 

# # • 

Notice is hereby given this 20th day of May, 1940, that 
J. Carl Isenberg hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 1st day of May, 1940 
in favor of Robert H. Jackson, et al., against said J. Carl 
Isenberg, whereby the Court dismissed the Bill of Com¬ 
plaint for want of jurisdiction and granted judgment to 
the defendants on their counterclaim. 

WILLIAM R. RODENBERG, 
Attorney for Plaintiff. 


Memoranda 

May 20, 1940 

Bond on Appeal for $250.00—filed. 


June 17, 1940 

Time for filing record on appeal extended from day to 
dav to and including August 14, 1940. 
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240 Stipulated Designation of Record 

Filed July 24, 1940 

* # * 

Plaintiff and defendants in the above-entitled cause, 
through their counsel of record, in pursuance of Rule 75 (f) 
of the Rules of Civil Procedure for the District Courts of 
the United States, do hereby stipulate and agree that the 
parts of the record, proceedings, and evidence set forth be¬ 
low shall be included in and form the record on appeal in 
this cause. 

It is further stipulated and agreed that the Clerk of the 
Court in preparing the record shall omit from any plead¬ 
ings or other papers the jurats and with regard to any 
exhibits filed in the cause shall, except as noted, omit any 
certificates of authenticity attached thereto. 

The record as stipulated between the parties is as fol¬ 
lows: 

1. Bill of Complaint. Include Exhibit A. 

2. Order entered November 22, 1937, granting leave to 
substitute answer and file counterclaim. 

3. Defendants’ Defense in Point of Law, Answer and 
Counterclaim, filed November 30, 1937. Include Exhibit D, 

but omit Exhibits A, B, and C. 

241 4. Plaintiff’s Defense in Point of Law and Reply 
to Counterclaim, filed December G, 1937. 

5. Portions of deposition of Alex Sielcken, taken New 
York, March 21, 1938 and filed April 1, 1938, as follows: 

Omit caption; print rest of page 1 and appearances on 
page 2; print testimony beginning at page 5, line 11, to end 
of deposition; omit certificate and index; print exhibits as 
follows: 

Defendants’ Exhibit 1 (print only cover and pages 1 
and 10); 

Defendants’ Exhibits 2-7 inclusive (reproduce all of 
these in facsimile, omitting consular certificates); 

Defendants’ Exhibit 8 (reproduce in facsimile, omitting 
Treasury Department certificate). 

6. Stipulation filed April 22, 1938. Omit paragraphs 
3, 4. 5. 6. and 9. 
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7. Portions of certain depositions taken in San Francisco 
and Honolulu, as follows: 

(a) Deposition of Henrietta D. Holt (print introductory 
matter and pages 1436 to 1438: omit exhibit 31); 

(b) Deposition of Ambrose J. Wirtz (print page 1563 to 
and including line 20 thereof; page 1572, line 23 to page 
1578, last line (both inclusive); page 1584, line 1, to 1585, 
line 9 (both inclusive) ); insert after word “objection” on 
page 1573, line 2, the following: “—immaterial, irrelevant 
and incompetent.” 

(c) Deposition of George Rodiek (print pages 72 to 73, 
line 16; page 75, line 13, to page 76, line 23; page 88, line 
7, to page 89, line 7; page 94, line 7, to end of page 96 (all 
references inclusive) ). 

8. Request for admissions under Rule 36, filed January 
23, 1939. Print or summarize attached documents as fol¬ 
lows (the references are to the designation in the Request 
for Admissions): 

(a) Deposition of J. Carl Isenberg, sworn to before 
Henry \Y. Diederich, American Consul at Bremen, Ger¬ 
many, March 2, 1903 (print commission to take testimony, 
signed by George Lucas, Clerk &e.; print Interrogatories 
to be propounded to Johannes Carl Isenberg; print page 
containing answers to interrogatories signed by Johannes 
Carl Isenberg; print certificate of Henry W. Diederich, 
U. S. Consul); 

242 (b) This may be summarized as follows: Power 

of Attorney from “Johannes Carl Isenberg of Trav- 
enort, Holstein’’ to Clara Sielcken of 68 Park Avenue, 
New York, N. Y., to file claims under the Trading with the 
Enemy Act, with power of substitution, acknowledged at 
Hamburg, Germany, November 17, 1921, before Francisco 
Javier de Salas, Spanish Consul General in charge of 
American interests; 

(c) This may be summarized as follows: Substitute 
power of attorney from Clara Sielcken Schwarz to Charles 
E. Hotchkiss and Edward Cornell, dated May 3, 1923; 

(d) Notice of Alien Property Claim No. 13737, dated 
May 3, 1923, filed by Charles E. Hotchkiss as attorney-in- 
fact for J. Carl Isenberg (print page 2, rider to page 2, and 
jurat on page 3); 
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(e) Income Questionnaire signed by J. Carl Isenberg, 
dated June 5, 1924 (print in full); 

(f) Affidavit of J. Carl Isenberg, dated October 18, 1924 
(print in full); 

(g) Notice of Alien Property Claim No. 13737, signed 
and sworn to by J. Carl Isenberg, dated November 30, 

1927 (print page 2 and jurat on page 3); 

(h) Affidavit sworn to by J. Carl Isenberg on November 
30, 1927 (print in full); 

(i) Notice of Alien Property Claim numbered “War 
Claim No. 450,” dated March 24, 1928, filed by Reuben D. 
Silliman as attorney-in-fact for J. Carl Isenberg (print 
page 2 and jurat on page 3); 

(j) This may be summarized as follows: Power of At¬ 
torney from “J. C. Isenberg of Travenort, Holstein” to 
Reuben D. Silliman of 46 Cedar Street, New York, N. Y., 
to file claim under the Trading with the Enemy Act, ac¬ 
knowledged at Hamburg, Germany, April 30, 1928, before 
Sabin Jean Dalferes, American Vice-Consul; 

(k) Consent signed by J. Carl Isenberg on April 30, 

1928 (print consent in full; omit acknowledgement); 

(l) This may be summarized as follows: Power of At¬ 
torney from “J. Carl Isenberg of Travenort, Krs. Sege- 
berg, Gy” to R. D. Stillman, 57 Williams Street, New York, 
to file claims under the Trading with the Enemy Act, ac¬ 
knowledged at Hamburg, Germany, August 17, 1931, be¬ 
fore John James Meilv, American Consul. 

9. Order dated January 30, 1939, substituting party de¬ 
fendant. 

10. Defendants’ motion for summary judgment on bill 
and counterclaim filed September 27, 1939. Include affi¬ 
davits and exhibits as follows: 

(a) Affidavit of Heinrich Kronstein, dated September 
1,1939; 

243 (b) Affidavit of Dr. Ignatz I. Rosenak, dated Sep¬ 

tember 19, 1939 (print translation only); 

(c) Affidavit of M. F. J. Brunow, dated June 16, 1939; 

(d) Affidavit of William D. Mitchell, dated June 21, 
1939 (omit exhibits); 

(e) Affidavit of Frederick Bernays Wiener, dated Sep¬ 
tember 21, 1939, and attached exhibits as follows (refer- 
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ences are to designations in the affidavit and on the ex¬ 
hibits) : 

(i) Custom House Manifest marked “Def. Ex 31- 
5/23/38”; 

(ii) Exh. A, being extract from the Bremen citizenship 
book (reproduce in facsimile; print translation; print con¬ 
sular certificate); 

(iii) Exh. B, being a letter (print translation only; omit 
consular certificate); 

(iv) Exh. C, being a police registration (reproduce in 
facsimile; print translation; print consular certificate); 

(v) Exh. D, being a letter (print translation only; omit 
consular certificate); 

(vi) Exh. E, being pages from the Prussian Army List 
(print translation only; omit certificates); 

(vii) Exh. F, being pages from the Prussian Army List 
(print translation only; omit certificates); 

(viii) Exh. G. being pages from the Militar Woclienblatt 
(print translation only; omit certificates); 

(ix) Exh. H, being pages from the Regimental History 
(print translation only; omit certificates) ; 

(x) Exh. I, being immigration manifests (omit certifi¬ 
cates of Commissioner of Immigration & Naturalization 
and of Assistant to the Secretary of Labor); 

(xi) Exh. J, being certificate by David A. Salmon (in¬ 
clude certificate of State Department); 

(xii) Exh. K, being Executive Allowance (print in full). 

11. Affidavit of Reuben D. Silliman, dated December 26, 
1939. 

12. Order dated January 12, 1940, Letts J. 

13. Defendants’ request for admission under Rule 36, 
filed January 12, 1940, together with attached affi- 

244 davit. 

14. Order dated January 23, 1940, substituting 
Robert H. Jackson as party defendant. 

15. Portions of Clara Sielcken Schwarz deposition taken 
January 26, 1940 and filed February 12, 1940, as follows: 

Omit caption; omit the words “and her family” on line 
6 of page 6; omit notary’s certificate; omit Plaintiff’s New 
York Exhibit 1. 
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16. Defendants’ request for admission under Rule 36, 
together with attached document, filed March 28, 1940, as 
follows: 

Reproduce attached document in facsimile, hut omit 
Treasury Department certificate and page headed “In¬ 
structions.” 

17. Affidavit of Reuben D. Sillman, dated March 28,1940. 

18. Plaintiff’s request for admission under Rule 36, filed 
April 1, 1940. 

19. Reply of defendants to plaintiff’s request for admis¬ 
sion of facts under Rule 36, filed April 8, 1940. 

20. Request of defendants to file further affidavits in 
support of motion for summary judgment, filed April 8, 
1940. 

21. Affidavit of Roy St. Lewis, dated April 1, 1940. 

22. Affidavit of Harry LeRoy Jones, dated April 5, 1940. 

23. Affidavit of J. Pari Isenberg, executed in Hamburg, 
Germany, December 28, 1939, filed at argument. 

24. Memorandum opinion of Mr. Justice Bailey, filed 
April 22. 1940. 

25. Final order entered May 1, 1940. 

26. Judgment, entered May 1, 1940. 

27. Notice of appeal, filed May 20, 1940. 

28. Memorandum of filing of bond on appeal. 

245 29. Order entered June 17, 1940, extending time 

for filing transcript of record in the United States 
Court of Appeals to and including July 29, 1940. 

30. This stipulated designation of record. 

Dated: July 23. 1940. 

WILLIAM R. RODENBERG, 

Attorney for Plaintiff. 

FRANCIS M. SHEA, 

Assistant Attorney General. 

FREDERICK BERNAYS WIENER, 
Special Assistant to the At¬ 
torney General. 

Attorneys for Defendants. 
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246 Stipulation 

Filed August 1, 1940 

* * * 

Tt is hereby stipulated and agreed by and between the 
plaintiff and the defendants in the above-entitled cause by 
their respective attorneys that the stipulated designation 
of record herein be amended bv adding the following: 

1. Memorandum of Order entered July 24, 1940 extend¬ 
ing time for filing transcript of record in the United States 
Court of Appeals to and including August 14, 1940. 

2. This stipulation. 

Dated: August 1, 1940. 

WILLIAM R. RODEXBERG, 

Attorney for Plaintiff. 

FRANCIS M. SHEA, 

Assistant Attorney General. 

FREDERICK BERXAYS WIENER, 
Special Assistant to the At¬ 
torney General. 

Attorneys for Defendants. 


247 District Court of the United States 

for the District of Columbia 

United States of America. 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 246, both inclusive, 
to be a true and correct transcript of the record, by 
Stipulation of Counsel, and according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 60744, Equity, wherein J. Carl 
Isenberg is Plaintiff and Homer S. Cummings, et al., are 
Defendants, as the same remains upon the files and of 
record in said Court. 
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Iii testimony whereof, I hereunto subscribe niv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 8th day of August, 1940. 

C. E. STEWART, 

Clerk. 

Endorsement on Cover: Xo. 7747. Isenbcrg, Appellant, 
vs. Jackson et al., United States Court of Appeals for the 
District of Columbia Filed Aug 13 1940. Joseph W. Stew¬ 
art, Clerk. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 


January Term, 1941. 


No. 7747. 


J. CARL ISENBERG, Appellant, 

v. 

ROBERT H. JACKSON, Attorney General of the United 
States, as Alien Property Custodian, and W. A. JULIAN, 
as Treasurer of the United States. 


Appeal from the District Court of the United States for 
the District of Columbia. 


APPELLANT'S BRIEF. 


Jurisdictional Statement. 

Appellant brought a suit in equity in the District Court, 
under the Fifth Amendment to the Constitution and Sec¬ 
tion 9 a of the Trading with the Enemy Act, to recover just 
compensation for loss sustained by him due to the Alien 
Property Custodian’s dissipation of his property while in 
his possession as the agent of the United States, in reli- 
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ance upon the decision of the Supreme Court of the United 
States in Becker Steel Co. v. Cummings, 296 U. S. 74, 81 
(R. 1-14). The appellees answered the complaint, alleging 
that the District Court had no jurisdiction under Section 
9 of the Trading with the Enemy Act. They included a 
counterclaim alleging that at the time appellant’s property 
was seized by the Alien Property Custodian and there¬ 
after he was not a citizen of the United States, that the 
President of the United States in returning his property 
had acted without lawful authority and under a mistake 
of law and of fact, that appellant had made misrepre¬ 
sentations as to his citizenship and had committed fraud 
in seeking the return of the proceeds of the Custodian’s 
sale of his property (R. 15-26). In reply to the counter¬ 
claim, appellant alleged that the District Court was with¬ 
out jurisdiction and that the return of the proceeds of the 
sale of his property was made by the President of the 
United States under authority duly lodged in him, denied 
any mistake of law or fact and alleged that all the matters 
referred to in the counterclaim were matters of law and 
fact within the jurisdiction of the President of the United 
States and were duly considered and passed upon by him in 
allowing the claim. He denied all the allegations of fraud 
and misrepresentation (R. 28-30). 

The District Court held it had no jurisdiction under Sec¬ 
tion 9 of the Trading with the Enemy Act and the Con¬ 
stitution to entertain a suit like the one brought by appel¬ 
lant. It granted appellees’ motion to dismiss the bill for 
want of jurisdiction and then rendered a judgment—on 
May 1,1940—upon appellees’ counterclaim charging fraud. 
The charge was supported mainly by affidavits which gave 
the appellant no opportunity to cross-examine the depo- 
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ncnts and deprived him of full argument and trial of the 
important issues involved (K. 196-7). 

The appellant maintains that the District Court had no 
jurisdiction to hear and determine the counterclaim after 
dismissing the bill for want of jurisdiction, or to render 
a summary judgment against him for .$164,716.60, with in¬ 
terest at the rate of 6% per annum which amounted to ap¬ 
proximately $85,000 on the date judgment was entered. 

Jurisdiction is conferred on this Court to hear an appeal 
from a final order or judgment of the District Court for 
the District of Columbia by Act of Feb. 9, 1893 ; 27 Stat. 
435 c. 74, Sec. 7 as amended; Title 18, Sec. 26, D. C. Code 
of 1929. 


Statement of Case. 

This is an appeal from a judgment on appellees’ counter¬ 
claim in the sum of $164,716.60 and interest, entered by 
the District Court on May 1, 1940 on appellees’ motion 
for summary judgment. The action was brought by appel¬ 
lant for the purpose of recovering just compensation for 
his property, which was seized in Hawaii and disposed of 
by the Alien Property Custodian at a grossly inadequate 
price. Appellant had previously, pursuant to an execu¬ 
tive allowance finding him to be an American citizen, 
received the final proceeds of the disposition of his seized, 
property. By this suit appellant sought the difference be¬ 
tween the true value of the property and the proceeds which 
he had received. 

Appellees’ counterclaim is for 20% of the proceeds 
which had been paid to appellant and interest, and is based 
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upon a contention that the executive allowance was ob¬ 
tained by fraud; that appellant was not an American citi¬ 
zen but a German at the time of the seizure of his property 
and that, consequently, under the provisions of the Settle¬ 
ment of War Claims Act he was entitled to only 80% of the 
proceeds of the sale of his property. It is appellees’ posi¬ 
tion that appellant, by bringing this action, consented to a 
re-opening of the executive allowance and to a redeter- 
mination of all the matters which were finally and con¬ 
clusively settled by it. 

Appellant was born on September 12, 1870, in Lihue, 
Kauai, Hawaii (R. 103). His father, Paul Isenberg, was 
of German origin but was naturalized as a citizen and 
became a noble of the Kingdom of Hawaii in 1874 (R. 103). 
He was one of the outstanding men in the Hawaiian Islands 
and did much towards their development. He served in 
the House of Nobles from 1874 to 1890 (R. 103) and was 
instrumental in the liberalization of the Government of 
Hawaii and its ultimate annexation by the United States. 

In 1878 appellant was taken to Germany for his educa¬ 
tion, where he remained for a number of years (R. 103). 
While in Germany, he went through a naturalization pro¬ 
ceeding, the exact nature of which does not appear from 
any of the documents submitted by appellees in support 
of their motion for summary judgment. The documentary 
proof of this proceeding, if it can be called proof, consists 
of an excerpt from the Bremen Citizen Book, which recites 
naturalization on January 30, 1890, the execution of a citi¬ 
zenship oath on January 2, 1891, and a family sheet recit¬ 
ing that appellant obtained Bremen citizenship on January 
2, 1891 (R. 143,147). The documents which appellant may 
have executed at the time are not in the Bremen files and 
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consequently the nature of the proceeding is unknown (R. 
144). 

Appellant’s sister, Mrs. Clara Sielcken-Schwarz, testified 
on deposition that her brother had gone through a natur¬ 
alization proceeding in Bremen. He "was very young (19 
years old) at the time and did it so he could volunteer 
for a year’s military training along with his school friends 
(R. 175, 178). 

In 1898 appellant returned to Hawaii to assist in the 
management of a sugar plantation owned by his father 
(R. 103). In 1899, because of the Hawaiian climate, he left 
Hawaii and went to Germany, where he remained until 
after the War. However, in 1913 he made arrangements 
to return to the Hawaiian Islands and at that time was 
elected a director of H. Hackfeld and Company, Ltd. (R. 
103). 


Appellant, because of his military training, held a com¬ 
mission as a reserve officer in the German army. He saw 
active service on the Russian front between the outbreak 
of the War and August, 1916 but did not serve after the 
latter date (R. 170, 178). 

On January 31, 1918, appellant’s property, which con¬ 
sisted of stock in Hawaiian corporations, was seized by the 
Alien Property Custodian and was subsequently disposed 
of by him at grossly inadequate prices. After the termina¬ 
tion of the war in Europe appellant began to take steps 
for the recovery of his seized property and on May 3, 
1923, filed a claim for the return of $10,000 under the Wins¬ 
low Act of March 4, 1923 ( 42 Stat. 1511). This claim is 
numbered 13737 and in it it is stated that appellant was 
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“a resident and classed as a citizen of Germany'’, but 
that the claim was made without prejudice to his right to 
claim the balance of the property “including the right to 
claim and establish American citizenship” (R. 95, 96). 
In accordance with said reservation, appellant, on Novem¬ 
ber 30, 1927, filed a claim for all of the money and prop¬ 
erty then held by the Custodian (R. 100). This claim also 
bears the number 13737 and under the practice obtaining 
in the office of the Custodian, became part of the files of 
the original claim. 

On the same day that this claim was executed, appellant 
executed an affidavit which is the sole basis of the charge 
of fraud in appellees’ counterclaim. This affidavit was 
the result of a personal interview between appellant and 
Sewell T. Abbott, the Acting Manager in the office of the 
Custodian and was prepared by Judge Abbott or his as¬ 
sistant at the close of an examination by them, in which 
they questioned appellant and in which appellant made 
a full disclosure concerning all of the facts bearing on his 
citizenship (R. 195). 

While the latter claim was pending the Settlement of 
War Claims Act of March 10, 1928 (45 Stat. 254) was 
enacted. Appellant thereupon filed a third claim for 80% 
of the proceeds of his property (R. 105), which under the 
statute mentioned, was the amount to which he would have 
been entitled if a German citizen. This claim contained 
no statements as to his citizenship, but gave his address 
and residence as Germany and refers to claim number 
13737. Subsequently appellant consented in writing to 
the postponement of the return of 20% of the proceeds 
of his seized property (R. 107). 
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Appellant thereupon reeeived 80% of the proceeds of 
liis seized property. Thereafter claim number 13737 for 
the entire proceeds filed November 30, 1927 was revived 
and was allowed by the President on August 10, 1931 (R. 
160), and the balance of the proceeds were returned to ap¬ 
pellant. 

On September 27, 1939, and after the outbreak of the 
present war in Europe and the resulting disruption of 
communications with Germany, where appellant now lives, 
appellees filed a motion for summary judgment on their 
counterclaim and also made an oral motion to dismiss the 
Bill of Complaint for want of jurisdiction. The District 
Court granted the motion to dismiss the complaint for 
want of jurisdiction and then entered judgment in favor 
of appellees on the counterclaim (R. 196). 

Statutes Involved. 

Section 9a of the Trading with the Enemy Act, of Oc¬ 
tober 6, 1917, as amended, c. 106 Sec. 9a, 40 Stat. 411, 41 
Stat. 977, 50 U. S. C. Appendix, p. 241; Settlement ol 
War Claims Act of 1928 (Act of March 10, 1928, c. 167; 
45 Stat. 254), Hawaiian Organic Act of 1900 (Act of Apr 
30, 1900, c. 339, Sec. 4; 31 Stat. 141); Rules of Civil . . 
cedure, 56 (c) and (e), 82, 28 U. S. C. A. following Six. 
723(a). (Relevant portions are quoted in the appendix, 
infra.) 


Statement of Points. 

1. The District Court was without jurisdiction to hear 
and determine the counterclaim, after dismissing the bill 
of complaint for want of jurisdiction. 
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2. The District Court erred in summarily disposing 
of a contested factual issue of fraud on a motion for sum¬ 
mary judgment. 

'J. The determination of President Hoover that appel¬ 
lant was an American citizen was plainly correct on the 
authorities cited in the executive allowance. But if the 
President had been wrong it was non-reviewable error. 

Summary of Argument. 

The District Court was without jurisdiction to enter 
judgment on the counterclaim after dismissing the bill of 
complaint for want of jurisdiction. Where the Court does 
not have jurisdiction of the original cause of action it has 
no jurisdiction of a counterclaim after the original cause 
has been dismissed for want of jurisdiction. There is no 
basis upon which the cause of action asserted in the 
counterclaim could have been maintained as an inde¬ 
pendent action. There is no authority to review the allow¬ 
ance of a claim for the return of seized property by the 
President of the United States. The executive allowance 
was a final and conclusive determination of all of t'he mat¬ 
ters involved, and no authority exists for the judicial re¬ 
view of such an executive determination. 

The District Court erred in granting appellees’ motion 
for a summary judgment on the counterclaim on the ground 
of fraud. A judgment may not be entered on such a mo¬ 
tion if there is any issue of fact disclosed in the case. 
Fraud is inherently an issue of fact which cannot be dis¬ 
posed of on motion for summary judgment. Fraud will 
not be presumed. To enter judgment on the record in this 
case is to presume fraud, as appellees’ moving papers do 
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not make out a ease of fraud. The affidavits and docu¬ 
ments on file show genuine issues of controverted fact. 

The President’s determination that appellant was an 
American citizen and entitled to the proceeds of his seiz¬ 
ed property was correct. Appellant became a citizen of 
the Republic of Hawaii by virtue of his birth in the 
Hawaiian Islands and by reason of such citizenship be¬ 
came a citizen of the United States upon the annexation 
of the Islands. He never renounced his Hawaiian or 
American citizenship or allegiance, llis American status, 
insofar as the German authorities were concerned, was 
immaterial. Hawaii, Bremen, Germany and the United 
States all recognize dual citizenship and the President 
was fully justified in finding that appellant was entitled to 
the return of his property. If there was any error in that 
determination it was non-reviewable and conclusive on the 
District Court. 


ARGUMENT. 

POINT I. 

The District Court was without jurisdiction to hear and 
determine the counterclaim, after dismissing the bill of 
complaint for want of jurisdiction. 

As long as the District Court retained jurisdiction of 
the Bill of complaint, it had jurisdiction of the counter¬ 
claim as ancillary to the appellant’s cause of action, even 
though it could not have been pleaded as an independent 
suit within the District Court’s jurisdiction. That was the 
holding of this Court in Cummings v. Societe Suisse , 85 
F. (2d) 287, 66 App. D. C. 121, 99 F. (2d) 387, 69 App. D. 
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C. 154, cert. den. 300 II. S. 631. It was there held that the 
District Court, having undoubted jurisdiction, under the 
direct authority of Section 9 of the Trading with the 
Enemy Act as constructed in llcnkcls v. Sutherland, 271 U. 
S. 298, to hear the suit which was for interest that had 
accumulated on the property claimed by Societe Suisse, it 
could hear and determine the counterclaim. In this case, 
however, the District Court dismissed the bill of complaint 
“for want of jurisdiction” (R. 197). When the bill of 
complaint was so dismissed the keystone of the District 
Court’s jurisdiction fell and the counterclaim should have 
been dismissed with the bill. Clark v. Clark, 68 Washing¬ 
ton Law Reporter 58, Queen Insurance Company of Ameri¬ 
ca v. Citro, 58 F (2d) 107, McClelland, Administrator v. 
Troendle, 99 S. W. 328, Kentucky, Picard Construction 
Company v. Board of Commissioners, 109 So. 816, 161 La. 
1002, Rice Stirx Dry Goods Company v. Friedlander Broth¬ 
ers 117 S. W. 762, (Georgia), Cummings v. Pruder, 11 Mass. 
206. 

In Moore v. New York Cotton Exeh., 270 U. S. 593, 607- 
609, plaintiff invoked the jurisdiction of the Federal Courts 
under the Federal Anti-Trust Laws and sought to enjoin 
the defendants from refusing to furnish cotton quotations. 
The defendants set up a counterclaim to the effect that the 
plaintiff was purloining their quotations. There was no 
diversity of citizenship; the Federal jurisdiction rested 
solely on the plaintiff’s claim that the Anti-Trust Laws were 
being violated. A decree on the merits was granted upon 
the counterclaim and this was challenged on several 
grounds, one of which was that the court having dismissed 
the bill for lack of jurisdictional facts should have dis¬ 
missed the counterclaim. The Supreme Court considered 
this ground and held that it was a good ground for dis- 
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missing the counterclaim, but pointed out that the bill 
had not been dismissed for want of jurisdiction and on that 
ground proceeded to pass on the merits of the controversy 
raised by both bill and counterclaim (p. 609). If the bill 
had been dismissed for want of jurisdiction the Supreme 
Court undoubtedly would have held that the counterclaim 
also should have been dismissed. This is so stated by 
Shulman and Jaegerman in a learned discussion of the 
subject under the heading “Some Jurisdictional Limita¬ 
tions in Federal Procedure” (1936) 4b Yale L. J. 393, 413, 
where it is said: 

“It is implicit in the Moore case that if the plain¬ 
tiff’s action is dismissed for want of jurisdiction, the 
counterclaim must also be dismissed, at least if there 
is no jurisdictional basis for the counterclaim inde¬ 
pendent of the main action.” 

While the authorities cited above stand for the proposi¬ 
tion that where the Court has no jurisdiction of the com¬ 
plaint, it has no jurisdiction of a counterclaim filed in the 
action, it has been suggested that the counterclaim may 
stand independently if there is a jurisdictional basis for it 
independent of the main action. The burden is on appel¬ 
lees to show that the cause of action asserted in the counter¬ 
claim could have been maintained as an independent action. 
McNutt r. General Motors Acceptance Corporation, 298 U. 
S. 178. There is no jurisdictional basis for such a suit. 

In paragraph 2 of the counterclaim (R. 19) appellees al¬ 
lege that it was brought pursuant to Section 24 (1) of the 
Judicial Code and Section 17 of the Trading with the 
Enemy Act. Section 24 (1) of the Judicial Code is wholly 
general, while Section 17 of the Trading with the Enemy 
Act must be read with Section 9, which expresses a clear 
intent that there shall be no judicial or other review of the 
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President’s determination in favor of a claimant, nor does 
Rule 13 of the Rules of Civil Procedure enlarge or confer 
any new jurisdiction upon the district courts. It merely 
simplifies the practice where jurisdiction is otherwise con¬ 
ferred. (See Rule 82.) 

The summary judgment, after the dismissal of the bill 
of complaint, constitutes an unauthorized review of a non- 
reviewable act of the President. In Sections 9 and 12 of 
the Trading with the Enemy Act (50 U. S. C. A. Appendix 
pp. 241-249, 280) Congress expressed a very clear inten¬ 
tion that a return by the President of property seized by 
the Alien Property Custodian should be final and an end 
of the matter—not subject to review by any court. The 
determination bv the President was intentionallv made 

» V 

even more final than a decree of a court; for, in the latter 
case, the Government was allowed to take an appeal, while 
there is no provision for review of the President’s allow¬ 
ance of an Alien Property Custodian claim. The germane 
parts of the two sections, briefly stated, read: 

“Section 9a * * * the President, if application is 
made therefor by the claimant, may order the payment 
* # * or delivery to said claimant of the money or 
other property * * *” (50 U. S. C. A., p. 241); 

“(b) • • * if the President shall determine that 
the owner thereof * * * was—(1) a citizen or subject 
of anv nation * * * other than Germany * * (50 

U. S.C. A., p. 242); 

“ (c) * # * The President or the court, as the case 
may be, may make the same determinations with respect 
to citizenship and other relevant facts that the Presi¬ 
dent is authorized to make under the provisions of sub¬ 
section (b) hereof” (50 IT. S. C. A., p. 246); 

‘ ‘ Section 12 # # # on order of the President * * * 
or of the court, * * * the Alien Property Custodian 
or the Treasurer * * * shall forthwith * * * pay to 


13 


. the person to whom the President shall so order, or in 
whose behalf the court shall enter final judgment or 
decree, any property * * *” (50 U. S. C. A., p. 280). 

Section 0 reserves to an unsuccessful applicant the right 
to go to court, but it grants no such privilege to the Gov¬ 
ernment. No court or other review was authorized after 
the President’s discretionary allowance of a claim. 

In the recent case of United States George S. Bush £ 
Co., Inc., 310 U. S. 371, the Supreme Court holds that the 
courts do not have a general jurisdiction to review the 
President’s discretionary, executive judgment exercised 
pursuant to an Act of Congress. An importer in the case 
sought judicial examination of the decision of the Presi¬ 
dent of the United States that certain rates of duty estab¬ 
lished by him, pursuant to the provisions of the flexible 
Tariff Act, were wrong. The Court of Customs and Patent 
Appeals agreed with the importer, but the Supreme Court 
reversed, saying at page 379 

“The President’s method of solving the problem was 
open to scrutiny neither by the Court of Customs and 
Patent Appeals nor by us.” 

In concluding its opinion, it stated the underlying prin¬ 
ciple : 

“For the judiciary to probe the reasoning which 
underlies this Proclamation would amount to a clear 
invasion of the legislative and executive domains. Un¬ 
der the Constitution it is exclusively for Congress, or 
those to whom it delegates authority, to determine what 
tariffs shall be imposed. Here the President acted in 
full conformity with the statute. No question of law is 
raised when the exercise of his discretion is chal¬ 
lenged.” 


The only difference between the authority conferred on 
the President under the flexible Tariff Act involved in the 
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Bush case and the allowance of the President in the case 
at bar, is that in one the President’s discretion was exer¬ 
cised under the Constitutional power of Congress to impose 
tariffs, while in the other the power was exercised under 
the war power as respects seizures on land and sea. 

In Perkins v. Lukens Steel Co ., 310 U. S. 113, the plain¬ 
tiffs persuaded this Court that the Secretary of Labor had 
made a mistake of law and had erroneously interpreted the 
term “locality” in fixing minimum wages under the Public 
Contracts Act of June 30,1936, 41 U. S. C. A. 35. The Su¬ 
preme Court reversed the decision holding that the action 
of the Secretary of Labor was not subject to review by the 
Courts and that the Secretary’s responsibility was only to 
superior executive and legislative authority. The Court 
said at page 131: 

“The case before us makes it fitting to remember 
that ‘The interference of the Courts with the perform¬ 
ance of the ordinary duties of the executive depart¬ 
ments of the government, would be productive of noth¬ 
ing but mischief; and we are quite satisfied that such 
a power was never intended to be given to them,’ ” De¬ 
catur v. Paulding, supra (14 Pet. (U. S.) 516). 

This Court in Z. & F. Assets Realization Corporation, 
etal. v. Cordell Hull, Secretary of State, et al., decided 
June 3, 1940, held that courts have no jurisdiction to re¬ 
view and nullify legislative or executive power, and pointed 
out that where the President of the United States is en¬ 
trusted with a discretionary power there is no jurisdiction 
to review his determinations, citing Chief Justice Marshall’s 
opinion in Marbury v. Madison, 1 Cranch (U. S.) 137, 165, 
where the Chief Justice held that under the Constitution 
and laws of the United States the President is vested with 
certain powers in the exercise of which he is to use his own 
discretion and is accountable only to the country and his 
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own conscience. Tic added that to aid the President in the 
performance of these duties there are certain officers whose 
acts are his acts and that whatever opinion may be enter¬ 
tained of the manner in which such executive discretion 
has been used, still there exists, and can exist, no judicial 
power to control that discretion. 

In this case, Mr. Isenberg, the appellant, applied to the 
President for the return of cash in the sum of $106,145.53 
growing out of property seized by the Alien Property Cus¬ 
todian and standing in his name in an Alien Property trust. 
The claim was investigated by attorneys P. W. McLean, 
Harvey B. Cox, D. A. Lyons of the Alien Property Division 
of the Department of Justice and Roy St. Lewis, Assistant 
Attorney General, all of whose initials appear on the Ex¬ 
ecutive allowance (R. 160). The allowance was reviewed, 
approved and signed by Attorney General William D. 
Mitchell and it was then presented to President Hoover 
who allowed it on August 10, 1931 (R. 160). These officers 
and attorneys acted in aid of the President, but the final 
decision was his. 

The District Court had no jurisdiction to review and 
nullify this Presidential action 9 years later. The rule of 
law is thoroughly settled that where Congress has vested in 
the President, sole discretion over a matter, the courts may 
not review his determination, Martm v. Mott, 25 U. S. (12 
Wheat.) 19, 31; Luther v. Borden, 48 U. S. (7 How.) 1, 44. 

As to less exalted officers and boards, see: Decatur v. 
Paulding, 39 U. S. (14 Pet.) 497; Monongahela Bridge Co. 
v. United States, 216 U. S. 177; Butte Anaconda & Pacific 
Ry. Co. v. United States, 290 U. S. 127, 143. This is so even 
though the United States itself, through its officers, is seek- 



16 


ing a reexamination of a presidential allowance, United 
States Mayer, 235 U. S. 55. When the President return¬ 
ed the proceeds of the sale to Mr. Isenberg that was the 
end of the war seizure. 

Professor Edward S. Corwin, Professor of Constitution¬ 
al law at Princeton University, has recently written an au¬ 
thoritative treatise on presidential power entitled ‘‘The 
President; Office and Powers” (New York University 
Press 1940). He shows the remarkable growth of the 
President’s executive power, quoting in a foreword 
Secretary of State Seward, who certainly knew the scope of 
Presidential war power, that—“We elect a king for four 
years, and give him absolute power within certain limits, 
which, after all, he can interpret for himself.” In Chapter 
IV, under the caption “The President as Law Interpreter, 
Delegation of Legislative Power”, Professor Corwin says 
at p. 120, citing Martini v. Mott, sv/pra: 

“* * * at least as far as I have been able to discover 
—the Court has never ventured to traverse a presi¬ 
dential finding of facts, whether it was expressed or 
merely implied from the order or regulation before the 
Court.” 

See also, pp. 189-194 of this book. 

The original Trading with the Enemy Act expressly pro¬ 
vided that the President or Custodian should hold property 
seized until further directed as to its return. Accordingly, 
in 1920, Congress authorized a discretionary return by the 
President of seized property to many classes of owners 
(Act of June 5, 1920, 41 Stat. 977). When President 
Hoover, on the advice of his Attorney General, returned 
Mr. Isenberg’s property to him, it was as though Congress 
itself had returned it. The courts are without jurisdiction 
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to challenge such presidential discretion, United States v. 
George S. Brush <& Co. Inc., 310 U. S. 371 

The property or money involved here is not that of the 
United States but an equity under the Settlement of War 
Claims Act. That suggests ano/her reason why the sum¬ 
mary judgment entered below is without authority of law. 
It is in the form of an absolute money judgment in favor 
of the appellees. Yet, if it should be sustained and a re¬ 
covery obtained in whole or part, while it is expected that 
it will be turned into the Settlement of War Claims fund, 
there is no law requiring it. 

If this Point I, that the District Court is without juris¬ 
diction, is well taken, as we firmly believe it to be, the 
judgment should be reversed and the case dismissed. How¬ 
ever, even if the District Court had jurisdiction of the 
counterclaim after dismissing the bill for want of jurisdic¬ 
tion it could not properly dispose, by summary judgment, 
of the many complicated issues of fact involving charges 
of fraud, motives, character, integrity and dual citizenship. 

POINT H. 

The District Court Erred in Summarily Disposing of a 
Contested Factual Issue of Fraud on a Motion for Sum¬ 
mary Judgment. 

Rule 56 (e) of the Rules of Civil Procedure provides for 
the entry of a judgment if the various documents on file 
show that “there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment 
as a matter of law.” Notwithstanding the plain limitation 
of the rule, the District Court entered judgment in favor 
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of appellees, stating in a brief opinion that the executive 
allowance had been, obtained by fraud. 

Where there is any issue of fact—and certainly the 
charge of fraud in this case is emphatically such an issue— 
a party may not be deprived of his right to a trial in the 
regular way by court or jury. A motion for summary 
judgment is not and never was intended to be a substitute 
for a trial. Its scope is limited to finding' whether or not 
an issue exists for trial and does not extend to a determina¬ 
tion of the issues of the case. 


The rule is well stated in the authoritative article of 
Clark and Samenow, 38 Yale L. J. 423, 449, where it is 
said: 

“With the affidavits before it, the function of the 
court is to determine whether or not a bona fide 
issue has been presented for trial. If none is found, 
an order is made granting the motion for summary 
judgment. On the other hand, if an issue does appear, 
it is not within the power of the court to decide it 
summarily. The defendant is entitled, as a matter of 
constitutional right, to a trial under the general pro¬ 
cedure. ” 


After reviewing the history of summary judgment in the 
District of Columbia, it adds, p. 458: 

“* # # Indeed the facts set forth in the defend¬ 
ant’s affidavit are assumed to be true as a safeguard 
of the right to jury trial. This is in line with the con¬ 
sistent policy in this jurisdiction of construing the 
plaintiff's affidavit strictly, while the defendant's affi¬ 
davit is broadly construed" (Citing cases.) (Italics 
added.) 

The charge of fraud in this case is based entirely on cer¬ 
tain statements in appellant’s affidavit of November 30, 
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1927 which appellees assert were misleading or inconsistent 
with other statements and actions of appellant. Appellees’ 
moving papers are silent on any of the circumstances sur¬ 
rounding the preparation of this document, which are cer¬ 
tainly vital to the question of fraud. Appellant filed an 
affidavit in this case in which he stated that the affidavit in 
question was prepared by officials in the office of the Alien 
Property Custodian after an interview (the only one he 
had with any government official concerning his claim) in 
which he made a full disclosure of all of the facts relating 
to his citizenship (R. 195). Certainly this raised such a 
genuine issue of fact on the question of fraud as to require 
the denial of the motion. Appellant’s conference with these 
persons and the oral representations made at that time are 
material on any charge of fraud. Since appellant, a lay¬ 
man, at the only conference he had with any Government 
official concerning his claim, made a full and complete 
statement of all of the facts concerning his citizenship and 
his claim, he cannot be held guilty of fraud for executing 
a document which these Government officials then prepared 
for his signature. The District Court should have denied 
the motion on this ground alone. 

As this Court said in Wyatt v. Madden , 59 App. D. C. 38, 
32 F. (2d) 838: 

“The enforcement of Rule 73 deprives a defendant 
of a trial on the merits. Therefore, we have ruled that 
plaintiff’s affidavit must be strictly construed. St. 
Clair v. Conlon, 12 App. D. C. 161, 1.63; Riley v. Mat¬ 
tingly, 42 App. D. C. 290, 294. An affidavit of defense, 
on the contrary, is to be liberally construed, and, if its 
terms reasonably warrant the inference that the de¬ 
fendant has a substantial defense to plaintiff’s claim, 
summary judgment ought not to be entered. Coding- 
ton v. Standard Bank, 40 App. D. C. 409; Lawman v. 
Johnston, 42 App. D. C. 202.” 
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The motion for summary judgment was filed on Septem¬ 
ber 27, 1939 (R. 109) and after the outbreak of the present 
war in Europe. Appellant was then, and is now, in Ger¬ 
many. After the filing of the motion, counsel for appellant 
endeavored to communicate with their client, but because 
of the disruption of communications between this country 
and Germany as a result of the war, it was impossible to 
obtain detailed affidavits in opposition to the motion. The 
efforts on appellant’s counsel to communicate with appel¬ 
lant prior to the hearing on the motion are set forth in the 
affidavits of Reuben D. Silliman (R. 164, 187). 

If appellant’s affidavit as to the circumstances leading 
up to the execution of the challenged affidavit of November 
30,1927 could be entirely disregarded, still appellees would 
not be entitled to a summary judgment on the record before 
the Court. There is not a suggestion in the maze of docu¬ 
ments relied upon by appellees that any statement in the 
1927 affidavit was the basis of the executive allowance. On 
the contrary, the entire record in this case shows conclu¬ 
sively that if it was considered at all, it was considered in 
conjunction with other matters, many of which were not 
supplied and about which the record is silent. 

Attorney General Mitchell’s recommendation of allow¬ 
ance of appellant’s claim does not suggest any reliance on 
any .statements in the affidavit in question. It recites the 
facts concerning appellant’s birth in Hawaii, his residence 
in Germany, and his claim to American citizenship by rea¬ 
son of his Hawaiian birth. The only statement in the rec¬ 
ommendation which even suggests that the representations 
which appellees assert were misleading were even consid¬ 
ered is as follows (R. 161): 

“It is stated in affidavits of competent persons that 
the claimant never forswore his allegiance to Hawaii 
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or the United States of America and never bore arms 
against the United States or any of its allies but was 
at all times loyal to the United States.” 

This statement does not show reliance on appellant’s 
affidavit, as it is stated that the facts were established by 
“affidavits of competent persons.” There were other docu¬ 
ments before the Department of Justice. The record in this 
case is entirely silent as to the nature of these. Further¬ 
more, it does not appear that this statement is false in any 
respect. There is nothing in the record in this case to 
show that appellant ever forswore his allegiance to Hawaii 
or the United States. The only fact brought forward by 
appellees is the “naturalization” proceeding in Bremen in 
1890. The nature of this proceeding does not appear. Its 
effect is discussed at some length in two affidavits of Ger¬ 
man lawyers (R. 112-133), who assumed that certain things 
must have happened because of certain docket entries in 
the Bremen records. In neither of these is there a sugges¬ 
tion that if appellant was naturalized in Bremen or if the 
things they assume happened did actually happen, he for¬ 
swore his prior allegiance. To the contrary, it is stated 
in both affidavits that this was not a condition to naturaliza¬ 
tion in Bremen (R. 118,128). Furthermore, the citizenship 
oath set forth in these affidavits and which they assume he 
took does not contain a renunciation or abjuration of his 
existing allegiance (R. 119, 129). 

The statement that appellant did not bear arms against 
the United States or its allies is entirely correct. He did 
serve in the War on the Russian front, but this service 
terminated in August 1916, (R. 170, 178) long prior to the 
entry of the United States in the War. Certainly, such 
service does not cast any reflection on appellant’s loyalty. 
At that time, many loyal American citizens were in the 
armed forces of the belligerents as they are today. 
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In the District Court appellees based their claim on fraud 
principally upon three grounds, namely: the 1890 natural¬ 
ization, appellant’s military service, and certain documents 
in which appellant referred to himself as a citizen of Ger¬ 
many. the 1890 naturalization and appellant’s military 
service were certainly known to the Alien Property Cus¬ 
todian's office and the Department of .Justice at the time 
of the executive allowance. Appellant’s mother, Beta Isen- 
bcrg, and his sister, Clara Sielcken-Schwarz, testified to 
these matters in connection with Beta Isenberg’s claim (R. 
177, 188). A transcript of this testimony was in the files 
in that case (R. 177, 189, 190). The proceedings on the 
Beta Isenberg claim are discussed at some length in the 
recommendation for the allowance of appellant’s claim. 
Certainly these depositions must have been before the De¬ 
partment of Justice and considered by it when appellant’s 
claim was allowed. 

Appellant’s statements in other documents relied upon 
by appellees to the effect that he was a citizen of Germany, 
are entirely immaterial. The question of his citizenship 
was one of status and anything he may have said about it 
could not in any way affect it. Furthermore, these state¬ 
ments are consistent with the theory of dual citizenship, 
which was recognized in Hawaii, by established law (Mac- 
Farlane v. Collector of Customs, 11 Hawaiian 166). It was 
so understood by appellant (R. 169, 170). It is also recog¬ 
nized by the Supreme Court of the United States (Perkins 
v. Elg, 307 U. S. 325, 329). 


The charge of fraud is further negatived by the steps 
taken by appellant to secure the return of his property. In 
1923, when appellant filed his first claim—the one under 
the Winslow Act—American citizens were entitled to the 
entire proceeds of their property. Instead of filing such 
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a claim, appellant only requested the return of $10,000, a 
remedy made available to German citizens under the terms 
of the Winslow Act. In this claim he stated that he was “a 
resident and classed as a citizen of Germany,” but reserved 
the right to later establish American citizenship (R. 95, 96). 
Subsequently, and on November 30,1927, in a claim bearing 
the same number, 13737, he asserted American citizenship 
and claimed the entire proceeds of his property (R. 100). 
This was withdrawn and another claim filed for 80% of the 
proceeds, (R. 105) a remedy available to German nationals 
under the Settlement of War Claims Act. This claim also 
makes reference to claim No. 13737. After consenting to 
the postponement of payment of 20% of the proceeds of 
his property, he received the 80%. Thereafter, claim No. 
13737 for the entire proceeds was revived and allowed. 
The withdrawal of the claim for the entire proceeds and 
the allowance of the claim for 80% are commented upon in 
the Attorney General’s recommendation to the President 
(R. 161). 

In the light of this record it cannot be said that the office 
of the Alien Property Custodian or the Department of 
Justice were misled bv anv statement contained in the 
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challenged affidavit. The original claim under the Wins¬ 
low Act specifically states that appellant was “classed as a 
citizen of Germany.” Certainly, this placed the Govern¬ 
ment on notice that the German authorities and possibly 
departments of the United States Government considered 
his status to be that of a German. 

Finally, let us consider the other affidavits submitted 
by appellees in support of the motion. Not one of these 
shows “affirmatively that the affiant is competent to testify 
to the matters stated therein” or that it is made on per- 
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sonal knowledge as required by Rule 56 (e) of the Rules 
of Civil Procedure. The failure to make this affirmative 
showing* in the affidavits is in itself sufficient ground to 
defeat the motion for summary judgment. Universal 
Credit Company v. Uggla, 24S App. Div. (N. Y.) 848, 
Schempf v. New Era Life Association, 253 Mich. 152; 234 
X. W. 177: Norwich Pharmacol Company r. Barrett, 205 
App. Div. (X. Y.) 749. 

The affidavits do not “set forth such facts as would be 
admissible in evidence”, a further requirement of Rule 56 
(e), but contain incompetent matter, all of which must be 
disregarded. Boomer r. United States, 26 F. Supp. 769. 

It would serve 710 useful purpose to analyze these affi¬ 
davits in detail. Particular stress will probably be laid 
on the affidavits of William D. Mitchell (R. 135) who, as 
Attorney Genei*al, signed the recommendation, and on 
the affidavit of Roy St. Lewis, (R. 192) one of a num¬ 
ber of persons in the Department of Justice who initialed 
it, in an effort to show that the Government officials relied 
on and wc7*e misled by statements in appellant’s affidavit 
of Xovember 30, 1927. The Mitchell affidavit is certainly 
no proof of reliance on any i*eprosentation of appellant if 
it can be said to be proof of anything. Air. Mitchell states: 

“It was my unvarying pi-actice as Attorney General 
to read over the opinions for Executive Allowances in 
Alien Propei*ty cases, and because of that practice, 
but not from any independent recollection at the 
present time, I am sure that T read and relied on the 
statement on page three of the opinion in the J. Carl 
Tsenberg case that Tsenberg had never forsworn his 
allegiance to Hawaii or the TTnited States.” 

In other words, it was Mr. Mitchell’s practice to read 
papers lie signed and because of that practice he believes 
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be read his own recommendation and relied on the state¬ 
ment contained in it that appellant had not forsworn his 
allegiance to Hawaii or to the United States. This state¬ 
ment was not a representation of appellant but was the 
work of a subordinate in Mr. Mitchell’s own office. As 
we have pointed out above, it was entirely accurate as there 
is not a suggestion that appellant ever forswore his 
Hawaiian or American allegiance. To the contrary, the 
entire record shows that he did not. The affidavit is en¬ 
tirely silent as to what papers were before Mr. Mitchell, 
and, in fact, does not even show that the challenged affi¬ 
davit of November 30, 1927 was brought to his attention. 
Mr. Mitchell then goes on to state that he has no independ¬ 
ent recollection of the claim but assumes that he would not 
have signed the recommendation if he had seen certain 
documents and that he is sure that he knew nothing of 
the case except as disclosed in the recommendation itself 
and the papers submitted to him by his subordinates, with¬ 
out specifying just what these papers might have been. 
Certainly, this is no proof of fraud. 

The St. Lewis affidavit was filed on April 8, 1940, three 
days before the hearing in the District Court and after 
appellant, in his points and authorities filed there, had 
pointed out the flimsy character of the charge of fraud. 
Obviously, it was a last-minute attempt to bolster up ap¬ 
pellees’ case. In his affidavit, Mr. St. Lewis, some nine 
years after the event, states positively that when he 
initialed the recommendation, he relied on the statements 
in the affidavit of November 30, 1927, to the effect that 
appellant believed himself to be an American citizen; that 
he had never taken oath of allegiance to any foreign coun¬ 
try; and that he had never made application for foreign 
citizenship. The recommendation which Mr. St. Lewis 
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initialed makes no reference to any of those matters. If 
any reliance was placed on these statements, it seems 
strange, indeed, that they are not mentioned in the recom¬ 
mendation. The affidavit then, without disclosing just what 
documents were before him or what investigation of the 
Alien Property Custodian or the Department of Justice 
was made, goes on to state positively that Mr. St. Lewis 
did not see certain documents relied on by appellees. It 
is interesting to note, however, that Mr. St. Lewis does 
not indulge in an assumption of what he might have done 
if he had seen them, which, in itself, is an indication that 
the facts shown in the documents were known to the De- 
pa rtment. 

The recommendation of the Attorney General w r as 
initialed by three other Attorneys in the Department of 
Justice; D. A. Lyons, P. W. McLean, and Harvey D. Cox. 
The record is barren as to what investigation they, or 
other people in the Department of Justice, may have made, 
or what was considered or relied upon by them before 
they approved it. Without their affidavits or some show¬ 
ing as to why such affidavits are not forthcoming, it can¬ 
not be said that appellees have made out a case for sum¬ 
mary judgment. 

Much of the matter in the Mitchell and St. Lewis affi¬ 
davits deals with the mental operations of the affiants. 
As such, it must be disregarded as “wholly improper’’ 
Chicago B. & Q. By. Co. v. BabcocJc, 204 U. S. 585, 592-593. 

It was on material such as this and affidavits which were 
highly improper and should not have been considered that 
the District Court set aside the non-reviewable action of 
President Hoover and entered the judgment appealed from. 
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The situation is similar to that involved in Sorenson v. 
Sutherland, 109 F. (2d) 714, (now argued and submitted 
to the Supreme Court on certiorari granted sub. nom. Jack- 
son v. Irvintj Trust Co.). There, a motion was made to 
set aside a District Court decree entered in 1929, ordering 
the return of property seized by the Alien Property Custo¬ 
dian. The Court held that the decree of 1929 could not 
be attacked by motion; nor could a fraud charge be dis¬ 
posed of by affidavits, saying, p. 719: 

“In no event would there be any justification for 
setting aside a decree on affidavits without examina¬ 
tion and cross-examination of witnesses, particularly 
where the affidavits proved to be contradictory in re¬ 
spect to important issues.” 

This record is entirely devoid of the essential elements 
for a case of fraud. It is not shown that the Government 
officials who passed on appellant’s claim relied on or were 
misled by any of the challenged statements of his affidavit; 
to the contrary, it is clear that these statements were not 
the basis of the allowance of his claim. All of the challenged 
statements of appellant’s affidavit of November 30, 1927 
were known to the Department of Justice. The Attorney 
General’s recommendation of allowance shows on its face 
that these statements were not considered and that the 
Department had before it other affidavits and probably 
other proof, as to the nature of which, this record is abso¬ 
lutely silent. 

To find fraud on this record necessitates the presump¬ 
tion of certain facts and the assumption of others. The 
Court will not do this. Fraud will not be presumed. It 
must be proven by clear, unequivocal and convincing testi¬ 
mony. This was pointed out by the Supreme Court in 
United States v. American Bell Telephone Company, 167 
U. S. 224, where the Court said at page 251: 
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“It (the Government) may not rest on mere infer¬ 
ences, mere suggestions, but must prove the wrong 
in such a manner as to satisfy the judgment before 
it can destroy that which its own agents have created 
We reiterate what was said by Mr. Justice Miller, foi 
the court, in the Maxwell Land Grant Case, that a 
suit between individuals to set aside an instrument 
for fraud can only be sustained when the testimony 
in respect to the fraud is clear, unequivocal, and con¬ 
vincing, and cannot be done upon a bare preponder¬ 
ance of evidence which leaves the issue in doubt; and 
that if this be the settled rule in respect to suits be¬ 
tween individuals it is much more so when the govern¬ 
ment attempts to set aside its solemn patent.” 

To the same effect are United States v. Maxwell Land 
Grant Company , 121 U. S. 325, 381, United States v. Budd, 
144 U. S. 154, 161, Ferrara v. Churchill , 135 U. S. 609, 615, 
Southern Development Company v. Silva, 125 U. S. 247, 
259, Shappirio v. Goldberg, 192 U. S. 232, 241, United States 
v. Arredondo, 6 Pet. 691, 716. 


If, at a trial, after a complete examination of witnesses 
and the weighing of the evidence introduced and the find¬ 
ings of the court or jury based on such evidence, the courts 
are reluctant to sustain a charge of fraud, certainly no 
court should enter summary judgment, finding fraud, on 
the record in this case. 

We cite onlv a few of the manv Federal decisions dis- 

i % 

missing motions for summary judgments where there was 
an issue of fact: Merchants Indemnity Corporation of 
New Yorli v. Peterson , 113 F. (2d) 4, 6, where the Circuit 
Court of Appeals, 3rd Circuit, reversed a summary judg¬ 
ment, saying, “* * * summary judgment may not be given 
under 'Rule 56 of the Rules of Civil Procedure if there be 
an issue presented as to the existence of any material 
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fact;” Whitaker v. Coleman, (Circuit Court of Appeals, 
Fifth Circuit, November 6, 1940, U. S. Law Week, Novem¬ 
ber 19, 1940, Volume 9, No. 21, p. 2293), where the District 
Court had entered a summary judgment against the plain¬ 
tiff in a personal injury action, refusing to continue the 
case until a witness' affidavit could be obtained; Oltarsh v. 
Goodyear Fabrics ('orporation, 30 F. Supp. 264, motion 
for a summary judgment denied because of the presump¬ 
tion of regularitv from the issuance of a United States 
patent, the court holding that the plaintiffs were entitled 
to a trial, saying, “At such a trial they will have the right 
to cross-examine the defendants’ witnesses * * *”; Lip 
Lure, Inc. v. Bloomingdalc Bros. Inc., 30 F. Supp. 388, mo¬ 
tion for a summary judgment denied in a case involving 
alleged trademark infringement one of the allegations being 
that there had been false advertising of the trademark; 
Charles Blum Advertising Corporation v. L. & C. Mayers 
Co., Inc., 2.1 F. Supp. 934; and Ilefractolite Corporation v. 
Prismo Holding Corporation, 2.1 F. Supp. 965, motions for 
a summary judgment in two patent cases, in the first of 
which the court denied the motion where there had been 
certain admissions; while in the latter, the court said: 
“I think it is too clear even for argument that such a case 
as this cannot be disposed of on motion for a summary 
judgment;” Schenley Distributors. Inc. v. Wisconsin Wine 
(f- Spirit Import Corporation, 28 F. Supp. 635, where the 
court denied a motion for a summary judgment holding 
that all that is necessary for the denial of such a motion is 
a showing of an arguable defense; United States v. Peacock, 
34 F. Supp. 557, 558, where the court refused to set aside 
a judgment on motion, saying, “* * * this Court is without 
jurisdiction, in a summary proceeding on motion, to declare 
the judgment void, especially when the judgment is not 
void on its face. See United States v. Mayer, 235 U. S. 55.” 
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point in. 

The determination of President Hoover that appellant 
was an American citizen was plainly correct on the au¬ 
thorities cited in the Executive allowance. But if the 
President were wrong it was non-reviewable error. 

Appellees in their motion papers allege that the Presi¬ 
dent of the United States made a mistake of law and of 
fact in holding that Mr. Isenberg was a citizen of the 
Republic of Hawaii on August 12, 1808, became a citizen of 
the United States by virtue of the Hawaiian Organic Act 
(April 30, 1900, c. 339, Sec. 4; 31 Stat. 141), and was a 
citizen of the United States at the time of the seizure of his 
Hawaiian property (R. 24-5). 

Appellant was born in Hawaii in 1870. By reason there¬ 
of he became a citizen of the Kingdom and afterward of the 
Republic of Hawaii by its Constitution of July 4, 1894 
(see Article 17, Section 1, set forth in 9 Hawaiian Reports 
736; R. 162). Having Hawaiian citizenship, he became by 
operation of law a citizen of the United States upon the 
passage of the Act organizing the Territory of Hawaii. 
Sec. 4 of this Act (31 Stat. 141, Sec. 4) provides as fol¬ 
lows : 

“All persons who were citizens of the Republic of 
Hawaii on August 12, 1898 are hereby declared to be 
citizens of the United States and citizens of the Terri¬ 
tory of Hawaii.’’ 

Appellees took the position, however, that appellant lost 
his Hawaiian citizenship and consequently was not an 
Hawaiian citizen on August 12, 1898 by reason of certain 
proceedings in Bremen, Germany, the exact nature of which 
does not appear in this case. 
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The primary question under consideration by President 
Hoover and his advisers at the time appellant’s claim was 
allowed, was, what was his status in Hawaii in 1898? If he 
was a citizen of Hawaii at that time, he became a citizen of 
the United States irrespective of what the German author¬ 
ities or the authorities of any country other than Hawaii 
might have thought about it. Under the Organic Act the 
sole question was whether or not he was a citizen of 
Hawaii and that question must be determined by Hawaiian 
law. As the Supreme Court said in Wong Kim Ark. v. 
United States, 169 U. S. 649, 668: “Nor can it be doubted 
that it is the inherent right of every independent nation to 
determine for itself and according to its own Constitution 
and laws what classes of persons shall be entitled to its 
citizenship.” 

When the United States annexed the Hawaiian Islands 
and Congress enacted the Organic Act, it manifested a clear 
and unambiguous intention to confer American citizenship 
upon all persons who at that time were citizens of the Re¬ 
public of Hawaii (23 Op. Atty. Gen’l 345, 350; Leong Kwai 
Yin v. United States, 31 F. (2d) 738). Appellant being then 
a citizen of Hawaii became a citizen of the United States. 
He never renounced his Hawaiian citizenship. There is 
nothing in the record to dispute this while all of the af¬ 
firmative proof shows that he did not. 

Appellees maintain that because appellant went through 
some form of “naturalization” proceeding in Bremen in 
1890, when he was there to obtain an education and was 19 
years of age he lost his Hawaiin citizenship. To support their 
contention appellees filed a letter, dated November 5, 1937, 
from the citizenship authority of Bremen, Dr. Luerman, in 
which he certified that appellant was born on September 
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12, 1870 in Lihuo on Kauai in Hawaii; he was naturalized 
in Bremen on June 30, 1890, certifying however that, “A 
naturalization document is not in the files.” He added that 
a ‘‘certified copy of the document on the citizen oath execut¬ 
ed on January 2, 1891 is attached” (R. 144). It is to be 
noted that this document does not contain a naturalization 
certificate or oath, if there was one; also that it does not 
show what sort of “naturalization” if any, took place; 
and does not contradict the statements of appellant that 
he never forswore allegiance to either Hawaii or the United 
States (R. 169-170). Another circumstance that is to be 
noted is that Mr. Isenberg, at the time of the so-called 
“naturalization,” was under the age of twenty years. The 
certificate of the Commissioner states that he was natural¬ 
ized on January 30,1890. As he was born on September 12, 
1870, he was less than twenty years old in January, 1890. 

That appellant became a citizen of Hawaii by birth, re¬ 
tained that citizenship until the annexation of the Islands, 
and, thereupon, became a citizen of the United States, is 
settled by the decision of the Ilawiian Supreme Court in 
MacFarlanc r. Collector of Customs , 11 Hawaiian 166 (de¬ 
cided September 27, 1897). MacFarlanc was born in the 
Hawaiian Islands of British parents in 1847. His birth 
was recorded by them at the British Consulate in Honolulu. 
He never renounced his allegiance to the British crown, 
nor took an oath of allegiance to the Republic of Hawaii. 
The court held, however, that MacFarlane, because of his 
Hawaiian birth, was a Hawaiian citizen notwithstanding 
what his status may have been deemed under English 
law. The court said (p. 173): 

“Whatever mav he the views of the British authori- 
ties as to Mr. MacFarlane’s status, it does not control 
us, and we must decide the question according to our 
own law even though it involves a dual allegiance.” 
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This case decided by the Supreme Court of the Republic of 
Hawaii after the promulgation of its constitution of 1894, 
while it was an independent nation is decisive on appel¬ 
lant's status as a Hawaiian citizen. 


There is not a suggestion in the record that appellant 
ever forswore his citizenship in the Republic of Hawaii or 
abjured his allegiance to the Republic. Furthermore, the 
laws of Hawaii never authorized any of its citizens to ex¬ 
patriate themselves. (See opinions of the Attorney Gen¬ 
eral of Hawaii, April 28, 1919, Xo. 831.) 

Turning to the executive allowance, we find this signif¬ 
icant statement: “It is stated in affidavits of competent 
persons that the claimant never forswore his allegiance 
to Hawaii or the United States of America and never bore 
arms against the United States or any of its allies. He 
was at all times loyal to the United States” (R. 161). Af¬ 
ter citing the Organic Act and the Hawaiian Constitution 
to show that appellant was a citizen of Hawaii, and by 
virtue of the Act of Annexation, a citizen of the United 
States, it cites as a precedent the ease of Isenberg v. Hicks, 
os Alien Property Custodian (not reported, but filed on 
June 22,1925 in Equity (D. C.) 43974), a case in which ap¬ 
pellant’s mother was held to be an American citizen and 
her property returned to her, saying: 

“That case involved the citizenship of Paul Isen¬ 
berg, who, in 1874, became a naturalized citizen of the 
Kingdom of Hawaii. In 1899, while Isenberg was 
sojourning in Bremen, Germany, he was granted for 
himself and his family the ‘privileges of citizenship’ 
in that city. It was alleged, therefore, that he be¬ 
came a citizen of Germany. In passing upon this ques¬ 
tion, the Supreme Court of the District of Columbia 
. stated: 
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‘He never renounced Lis citizenship in the Republic 
of Hawaii and he could not have done so without the 
consent of the Government to which he owed allegiance. 
McFarland v. Collector of Customs, 11 Haw. Rep. 36b. 

# # * 4 * # 

‘Neither Germany nor any of its provinces or cities 
could nullify ex propria muto the allegiance which Isen- 
berg legally owed to Hawaii without acquiring the terri¬ 
tory in which Isenberg was actually domiciled. I sen- 
berg could not be anv act of his own cast off his allegi- 
ance unless Hawaii consented and Hawaii not only did 
not consent, but held him to his allegiance by express 
statute even if he acquired true citizenship in another 
country. The laws of Hawaii never authorized any 
citizen of Hawaii to expatriate himself and in the 
absence of such authority no citizen could voluntarily 
expatriate himself. Opinions of the Attorney General 
of Hawaii, dated April 28, 11)19 (No. 831).’ ” 


Everything in the record shows the truth of this find¬ 
ing of the President. Why should he have renounced his 
native citizenship? His whole fortune was in Hawaii. In 
his affidavit, dated November 21, 1939, submitted by the 
defendant’s in support of their motion, he reiterates: 

“Tt a fact that through the Organic Act of 1900 T, 
as a citizen of Hawaii, became a citizen of the United 
States of America, and I have never renounced my 
American citizenship. 1 hold the opinion that T have 
never lost the Hawaiian right and privilege of being 
a citizen of another country at the same time. I there¬ 
fore regard myself as an American citizen though I do 
hold the citizenship of Bremen.” (R. 170.) 

His integrity is of the highest and always has been (R. 
41, 85). His dual status and understandable failure to 
grasp the importance of legal concepts in such matters, 
which he probably thought unimportant, explain the 
alleged inconsistent declarations with regard to his citizen¬ 
ship status. 
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Appellant's dual citizenship is based on the laws of the 
free City of Bremen and Germany, as well as of the United 
States and Hawaii. The Supreme Court, in the recent case 
of Perkins r. Ely, 307 U. S. 325, 329, has expressly held that 
since local law determines how citizenship may be acquired, 
a person may have dual nationality (American and Swedish 
in that case). How could it be otherwise—a Japanese boy 
is born in Hawaii of Japanese parents. Upon maturity 
he goes to Japan on a visit and is impressed into the 
army. He claims he is an American. He is by our law. 
But not by the law of Japan and so he stays in the army. 

Appellees also raise the issue of whether appellant ex¬ 
patriated himself under the provisions of the Expatriation 
Act of March 2, 1907 (34 Stat. 1228), by reason of his long 
residence in Germany (R. 25, 29-30). But the Supreme 
Court has held that a presumption of expatriation does not 
deprive one of his citizenship. It is easy to preclude and 
easy to overcome ( United States v. Gay, 264 U. S. 353). 
Appellees rely on the opinion of this Court in Cummings 
v. Isenberg, decided February 1, 1937, 89 F. (2d) 489, 67 
App. D. C. 17, a wise brought by appellant’s brother 
which held that the Expatriation Act applied to American 
citizens who acquired their citizenship under the general 
grant of citizenship given by the Hawaiian Organic Act 
of 1900 (31 Stat. 141, Sec. 4, 48 U. S. C. A. 494). This case 
is of no avail to appellees in attempting to nullify the 
Presidential allowance of 1931, holding that appellant was 
an American citizen at the time his property was seized, 
Cummings v. Isenberg, was a direct review of a court de¬ 
cree. It did not constitute a collateral attack on a non- 
reviewable Presidential allowance, as is the case here. 
In Cummings v. Isenberg, this Court mentioned the earlier 
decision of Isenberg v. Hicks, saying at page 496: 
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“We are not unmindful that a contrary view has 

been expressed by the lower Court in this and in a 

prior case involving a member of appellee’s family and 

that the same view was taken bv a former Attornev 

• * 

General in the claim of another of his family.” 

Even though Isenberg v. Hicks had been overruled as a 
precedent appellees may not at this time take advantage 
of that later ruling in their collateral attack on President 
Hoover’s executive allowance of the appellant’s claim in¬ 
volved herein. The rule is well-established that a prior 
decision may not be reversed years later by arguing that 
the ground on which the prior decision was rested has 
subsequently been overruled. The most recent decision re¬ 
affirming this rule is Ripperger v. A. C. Allyn Co., 113 F. 
(2d) 332, 333, certiorari denied November 12, 1940, where 
the Court said: 

t<# • # a decision in favor of jurisdiction is res judicata 
and invulnerable to collateral attack, even though the 
ground on which the decision was rested has subse¬ 
quently been overruled. See United States v. Moser, 
266 U. S. 236, 242; Baldwin r. Iowa State Travelling 
Men f s Assn., 283 IT. S. 522, 524; American Surety Co. 
v. Baldwin, 287 U. S. 156; 166; Chicot County District 
v. Baxter State Bank, 308 U. S. 371, 376; Sunshine 
Anthracite Coal Co. v. Adkins, 310 U. S. ; Soren¬ 
son v. Sutherland. 2 Cir., 109 F. (2d) 714, 718, cer¬ 
tiorari granted sub nom. Jackson v. Irving Trust Co., 
310 IT. S. 

There would be no stability in law or government if 
executive action could be so nullified and collaterally at¬ 
tacked. 


Conclusion. 


For the reasons herein stated, we submit that the judg¬ 
ment of the trial Court must be reversed and the case dis- 
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missed for want of jurisdiction to entertain the counter¬ 
claim after the bill of complaint was dismissed for want 
of jurisdiction. Should this conclusion be denied, then we 
submit that the summary judgment should be reversed and 
the case returned for trial. 

Respectfully submitted, 

REUBEN D. SILLIMAN, 

WILLIAM R. RODENBERG, 

SHERWOOD E. SILLIMAN, 

7 ] 

Attorneys for Appellant. 
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APPENDIX. 

Statutes. 

Relevant portions of Sections 9a and 12 of the Trading 
with the Enemy Act of October 6, 1917, as amended, Chap¬ 
ter 106, Section 9a, 40 Stat. 411, 41 Stat. 977, 50 U. S. C. 
Appendix. 

“Section 9a * * * the President, if application is 
made therefor by the claimant, may order the payment 
or delivery to said claimant of the money or 
other property * * *” (50 U. S. C. A., p. 241); 

“(b) * * * if the President shall determine that 
the owner thereof * * * W as—(1) a citizen or subject 
of anv nation * * # other than Germanv * * *” (50 
IT. S.'C. A., p. 242): 

“ (c) * # * The President or the court, as the case 
may be, may make the same determinations with re¬ 
spect to citizenship and other relevant facts that the 
President is authorized to make under the provisions 
of subsection (b) hereof” (50 U. S. C. A., p. 246); 

“Section 12 * * * on order of the President * * * 
or of the court, * * * the Alien Property Custodian 
or the Treasurer # * * shall forthwith * * • pay to 
the person to whom the President shall so order, or in 
whose behalf the court shall enter final judgment or 
decree, any property # * (50 U. S. C. A., p. 280). 

Settlement of War Claims Act of 1928. 

This Act was approved March 10, 1928 and is found in 
45 Stat. 254. It is entitled 

“An Act to provide for the settlement of certain 
claims of American nationals against Germany, Aus¬ 
tria, and Hungary, and of nationals of Germany, Aus¬ 
tria, and Hungary, against the United States, and for 
the ultimate return of all property held by the Alien 
Property Custodian.” 
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Section 9(b) of the Trading with the Enemy Act was 
amended by Section 11 of the Settlement of War Claims 
Act and declared (par. 14) that if the President should 
determine that the owner of seized property at the time of 
taking was a German and that written consent to post¬ 
ponement of the return of 20% of the money or property 
had been filed, (as provided for in subsection M of Section 
9 as amended) then the President might order the payment 
etc. of such money or property held by the Alien Property 
Custodian or by the Treasurer of the United States to the 
owner from whom it was taken. 

Section 14 of the Act provided that Section 9 of the 
Trading with the Enemy Act as amended, is amended by 
adding at the end thereof a new subsection M providing 
that no money or other property should be returned “un¬ 
less the person entitled thereto files a written consent to a 
postponement of the return of an amount equal to 20 per 
centum of the aggregate value of such money or other 
property (at the time, as nearly as may be, of the return), 
as determined by the Alien Property Custodian.” 

It was further provided in subsection (o) (another new 
subsection) that the provisions of subsection (m) (among 
other provisions) of the Act “shall not be construed as di¬ 
minishing or extinguishing any right under any other pro¬ 
vision of this Act in force immediately prior to the enact¬ 
ment of the Settlement of War Claims Act of 1928.” 

Section 4, Hawaiian Organic Act of April 30, 1900, 31 
Stat. 141. 

“All persons who were citizens of the Republic of 
Hawaii on August twelfth, eighteen hundred and 
ninety-eight, are hereby declared to be citizens of the 
United States and citizens of the Territory of Hawaii.” 
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Rule 82 of Rules of Civil Procedure, 28 TJ. S. C. A., Sec. 
723(a), Appendix, p. 311. 

“These rules shall not be construed to extend or 
limit the jurisdiction of the district courts of the United 
States or the venue of actions therein.’’ 


Rule 50 (c) and (e) of Civil Procedure, 28 U. S. C. A., 
Sec. 723 (a), Appendix, p. 354. 

“(c) Motion and Proceedings Thereon. The motion 
shall be served at least 10 days before the time specified 
for the hearing. The adverse party prior to the day 
of hearing may serve opposing affidavits. The judg¬ 
ment sought shall be rendered forthwith if the plead¬ 
ings, depositions, and admissions on file, together with 
the affidavits, if any, show that, except as to the amount 
of damages, there is no genuine issue as to any mate¬ 
rial fact and that the moving party is entitled to a 
judgment as a matter of law.” 

“(e) Form of Affidavits; Further Testimony. Sup¬ 
porting and opposing affidavits shall be made on per¬ 
sonal knowledge, shall set forth such facts as would 
be admissible in evidence, and shall show affirmatively 
that the affiant is competent to testify to the matters 
stated therein. Sworn or certified copies of all papers 
or parts thereof referred to in an affidavit shall be at¬ 
tached thereto or served therewith. The court may 
permit affidavits to be supplemented or opposed by 
depositions or by further affidavits.” 
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III. Isenberg was and is a German_ 29 

A. Isenberg became effectively naturalized as a German. 31 

1. The naturalization was effective as a matter 

of German law_ 31 

2. The naturalization was effective as a matter 

of Hawaiian law.. 33 

11. If Donherg ever acquired American citizenship, he 

lost it long before his property was seized in 19IS. 37 

G. Isenberg\s recent claim of “dual citizenship” is per 
se inconsistent with American citizenship, and 
in any event bars him here___ 38 

IV. Isenberg obtained the Executive Allowance by fraud_ 41 

A. Isenbcrg’s representations were false_ 42 

B. Isenbcrg’s representations were known to be false 

and were made with intent to deceive.... 43 

C'. The officials of the United States relied upon Isen- 

berg’s representations, and were entitled to do so. 45 
1). The United States was damaged by reason of 
reliance on Isenberg’s knowingly false represen¬ 
tations____ 46 
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V. There was no genuine issue as to any material fact and con¬ 
sequently the court below properly granted summary 
judgment_______ 47 

A. The affidavits filed on behalf of the appellant do not 

raise any genuine issue of material fact_ 47 

B. The circumstance that fraud is involved here does 

not render the case an inappropriate one for 

summary judgment.. 49 

C. Under accepted standards, summary judgment was 

properly gran ted below_____ 51 

Conclusion.. 52 
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In the United States Court of Appeals 
for the District of Columbia 


No. 7747 

J. Carl Isenberg, appellant 

v. 

Robert H. Jackson, Attorney General of the United 
States, as Alien Property Custodian, and W. A. Julian, 
Treasurer of the United States, appellees 


BRIEF FOR THE APPELLEES 


STATEMENT OF THE CASE 

This is an appeal from a final order of the District Court 
of the United States for the District of Columbia, entered 
May 1, 1940, per Bailey, J., which dismissed for want of ju¬ 
risdiction a bill of complaint seeking just compensation under 
the Trading with the Enemy Act in respect of a seizure of 
property by the Alien Property Custodian in 1918, and which 
granted summary judgment against the plaintiff for the differ¬ 
ence between the sums he had previously been paid under 
such Act as an American and the highest amount to which he 
would have been entitled as a German—this last on the 
ground that the undisputed evidence showed that he was a 
German national at the time his property was seized, and that 
the payments to him as an American had been induced by 
fraud (R. 196-98). A memorandum opinion was filed on 
April 22, 1940 (R. 196). 

THE FACTS 

Johann Carl Isenberg, the appellant herein, was born on the 
Island of Kauai, in the then Kingdom of Hawaii, on Septem- 

(i) 
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ber 12, 1870. In 1S74, his father became a naturalized Ha¬ 
waiian citizen and a Noble of the Kingdom (Isenberg affidavit, 
R. 103; Sielcken-Schwarz, R. 174). 

In 1S78, J. Carl was taken to Germany for his education, 
and remained there without interruption until 189S (Ibid.). 
In January 1890, he was naturalized as a citizen of Bremen, 
and on January 2, 1S91, took the oath of citizenship and was 
duly entered in the citizenship book of that city, then a con¬ 
stituent state of the German Empire (Extract from Bremen 
Citizenship Book, R. 140-44; Bremen; Police Registration, 
R. 145-4S). 1 

This oath of citizenship was taken by Isenberg in order that 
he might undertake military service in the German Army as a 
one-year volunteer, the same as his friends at school (Sielcken- 
Schwarz. R. 174-78). In 1S95, after completing his service, he 
was commissioned a Second Lieutenant of Reserve in the 
1st Grand Ducal Mecklenburg Dragoon Regiment No. 17, and 
continued to serve as a reserve officer in that regiment up to 
the War, at which time he held the rank of Captain (Sielcken, 
R. 35; German Army List for 1914, R. 149, 151; Militiir 
Wochenblatt, R. 152; Regimental History, R. 153).- 

In 1895, also, Isenberg's father bought for him a large 
estate at Travenort, Kreis Segeberg, Holstein, Germany, 
where he resided for many years (Isenberg affidavits, R. 52, 
103). He is still living there (Sielcken, R. 32-33; Isenberg 
affidavits, R. 168, 195; Silliman affidavits, R. 164, 1S7). 

1 Both of these documents were certified by an American consul (R. 141, 
146) and thus were admissible for the truth of the matters therein 
stated. Sec. 6 of the Act of June 20. 1936, c. 640. 49 Stat. 1561. 15C3-G4, 2S 
U. S. C. 55 695c'. 

1 Isenberg’s nephew and sister, though not certain as to the numerical 
designation of the regiment, were nonetheless sure that it was a Mecklen¬ 
burg unit known as the Ludwigsluster Dragoons ( Sielcken, K. 35; Sielcken- 
Schwarz, R. 175, 181). But there were only two Mecklenburg dragoon regi¬ 
ments in the pre-war German Army, and the 17th was stationed in Ludwigs- 
lust (Brunow. It. 134). This is confirmed by the German Army List (R. 150- 
51). Both the Army List and the Militiir Wochenblatt were official docu¬ 
ments (Kronstein, R. 124; Rosenak. R. 133). Isenberg’s service is fur¬ 
ther shown by the circumstance that by 1914 he had been awarded the 
Landwelir Service Decoration, 1st Class (R. 149, 151), which was awarded 
to officers after twenty years of service (Kronstein, R. 124-25). 
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In October 1898. J. Carl Isenberg returned to Hawaii for 
the first time since leaving it as a boy (Isenberg affidavit, R. j 
103; Hawaiian Custom House Manifest, R. 139). 3 He stayed 
there only until February 1899. and he never at any time j 
thereafter ever again even visited Hawaii (Isenberg affidavit, j 
R. 103; Stipulation, R. 77). 

Isenberg continued to reside on his estate at Travenort, 
living the life of a prosperous country gentleman. His stock- j 
holdings in Hawaiian sugar companies furnished him an i 
ample income. He educated his children in Germany (Bill, j 
par. 8; R. 5). j 

When the war broke out, Captain Isenberg went to the J 
front with his regiment, and served until 1916. At that time j 
the authorities decided to dispense with his military services, 
in order that he might return to his estate to grow foodstuffs 
there (Sielcken, R. 41-42). He remained there for the rest i 
of the war. 

At the outbreak of the war, Isenberg owned stock in H. 
Hackfeld & Co. Ltd., a large Hawaiian sugar factor corpora- , 
tion. as well as stock in the Lihue Plantation Co. Ltd., and j 
Kekaha Sugar Co. Ltd., sugar plantation companies (Bill, j 
par. 4; R. 2-3). In March 1916, in anticipation of war, Isen- j 
berg transferred his Hackfeld stock to the Reverend Hans ! 
Isenberg. a relative living in Hawaii (Wirtz, R. 78-82; Rodiek, j 
R. 83-84). The Reverend Hans Isenberg was an American j 
citizen (Notice to Admit, par. 2; R. SS). In December 1916, j 
the Reverend Hans Isenberg retransferred the shares to J. C. ; 
Isenberg, in order that the latter, the true owner, might re- j 
ceive the dividends on the stock. After the declaration of the j 
dividend, the shares were again transferred to the Reverend j 
Hans Isenberg in January 1917, and then back to J. Carl Isen- , 
berg in February 1917. They were in J. Carl Isenberg’s name 
when the Alien Property Custodian seized them in January j 
1918 (Wirtz, R. 80). 

The record is silent as to whether similar transfers and re¬ 
transfers took place in J. C. Isenbergs Lihue and Kekaha ! 
stock. 

n This manifest appears to have been executed and furnished pursuant ! 
to the requirement in Penal Laws of Hawaii (Ballou, 1897) § 1145. 

2SS202—41-2 
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All the Kekaha and Lihue stock which the Custodian seized 
was sold by him, and the proceeds deposited in an account 
known as Trust 12616. The parties are at issue as to whether 
the Hackfeld stock was likewise sold or merely voted in a 
reorganization. At any rate, the proceeds attributable thereto 
were similarly deposited to Isenberg’s account. 

Isenberg’s property had been seized because, being resident 
in Germany, he was an “enemy” within the Trading with the 
Enemy Act regardless of nationality. Section 2 (a). Ameri¬ 
can citizens who had been enemies during the war were en¬ 
abled to recover their seized property as early as June 5, 1920; 
see the Act of that date, c. 241, 41 Stat. 977. The first relief 
afforded Germans came with the Winslow Act of March 4, 
1923, c. 285, 42 Stat. 1511, which permitted a return of $10,000 
of principal, together with income up to the amount of $10,000 
a year. 

After the war, Isenberg continued to reside in Germany. 
He took no steps looking to the recovery of his property until 
after the passage of the Winslow Act, and filed a claim in 
May 1923 (R. 95-97). In that claim it was stated, inter alia, 
that (R. 95) 

The claimant represents and alleges that claimant 
now and since April 6, 1916, has been a resident and 
classed as a citizen of Germany. 

In September 1923, Isenberg came to the United States on 
a German passport; he stated in his visa application that he 
was a German (R. 55-56). In October 1924, he swore under 
oath that he was a German citizen (Affidavit in Von Seebach 
claim, October 18, 1924; R. 99). 

In September 1927, in an affidavit filed on behalf of his 
brother-in-law’s estate in a matter then pending before the 
Mixed Claims Commission, Isenberg swore under oath that 
he vras a German citizen, and that he lived, and had lived for 
many years, on his estate at Travenort, Kreis Segeberg, Hol¬ 
stein, Germany (R. 52-53). In October 1927, he came to 
the United States on a German passport, and again made 
oath that he was a German citizen (R. 57-58). 

However, on November 30, 1927, a remarkable transforma¬ 
tion took place. Isenberg filed a claim for the return of all 
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his property, alleging that he was an American citizen, and 
in support thereof submitted an affidavit in which he stated, 
among other things, that he had always regarded himself as 
an American since 1900. He also swore that he had never 
taken an oath of allegiance to any German state or foreign 
country, that he had never forsworn his allegiance to Hawaii 
or the United States, that his true home was Lihue, Hawaii, 
and that he had never borne arms against the United States 
or any of its Allies or Associates (R. 100-04). 

This claim, however, was withdrawn during its pendency, 
and, the Settlement of War Claims Act having meanwhile 
been passed (Act of March 10, 1928, c. 167, 45 Stat. 254), 
Isenberg claimed and received 80% of the proceeds of his 
seized property (R. 105-07, 161). This was the amount to 
which Germans were entitled under the provisions of that 
enactment. 

In October 1928 and again in December 1929, Isenberg 
visited the United States; on each occasion he applied for a 
visa, stating under oath that he was a German citizen (R. 59- 
62). In June 1930, he executed and swore to a United States 
Non-resident Alien Income Tax Return (R. 69-71). 

The following year, Isenberg’s claim as an American citizen 
was revived, and pursuant to an Executive Allowance signed 
by the President on August 10, 1931, he was held to be an 
American citizen, and the remaining 20% of his seized prop¬ 
erty was returned to him (R. 160-63). The Allowance recites, 
among other things (R. 161): 

It is stated in affidavits of competent persons that 
the claimant never forswore his allegiance to Hawaii or 
the United States of America and never bore arms 
against the United States or any of its allies but was 
at all times loyal to the United States. 

Assistant Attorney General St. Lewis, who approved and 
initialed the Allowance, relied on Isenberg’s representations 
that the latter believed himself to be an American citizen, 
that he had never taken an oath of allegiance to a foreign 
country, and that he had never made application for citizen¬ 
ship in a foreign country (St. Lewis, R. 192). At the time 
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Mr. St. Lewis approved the Allowance, he had not seen the 
extract from the Bremen citizenship book (R. 140-43), nor 
Isenberg’s police registration (R. 145-48), nor any documents 
showing Isenberg’s service as a Reserve Officer in the German 
Army, nor Isenberg’s affidavits in which he claimed German 
citizenship (R. 99. 52), nor Isenberg's applications for Ameri¬ 
can visas on German passports (R. 55-02), nor Isenberg’s 
1930 nonresident alien income tax return (R. 09-71). And 
Mr. St. Lewis had, at the time of approving and initialing the 
Executive Allowance, no independent knowledge of the fact 
that Isenberg had been naturalized in Bremen, that he had 
served as a Reserve Office in the German Army, or that he 
had many times held himself out as a German between 1923 
and 1930, on numerous occasions under oath (St. Lewis, R. 
193). 

Attorney General Mitchell, who recommended allowance 
of the claim to the President, was similarly uninformed as 
to the facts underlying Isenberg’s status (Mitchell, R. 135-36). 

But notwithstanding the Executive Allowance finding him 
to be a citizen of the United States, Isenberg still did not re¬ 
gard himself as an American (except, apparently, for Alien 
Property purposes). He came to the United States in Sep¬ 
tember 1931, on a visa application stating under oath that 
he was a German (R. 63-65), and he repeated this perform¬ 
ance as late as November 1935 (R. 66-68, 40). 

It was on the occasion of the trip last named—on a German 
passport—that he swore to the bill of complaint herein in 
February 1936 that he was an American (R. 2, S). 

The records of the State Department fail to show that Isen¬ 
berg ever registered with any American consul, or ever applied 
for an American passport (R. 158-59). 4 Extracts from pas¬ 
senger manifests covering his trips in 1927. 1931. and 1935 
show that he was manifested as a German (R. 155-57). 

In the present suit, filed February 24. 1936, against the 
Attornev General and the Treasurer of the United States, the 

4 The certificate referred to follows the requirements of Rule 44 (b), 
F. R. C. 1*. 
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former as successor to the Alien Property Custodian, 5 Isen- 
berg claimed the difference between the amounts previously 
paid him as the proceeds of his seized property, and the alleged 
true value thereof. He alleged that his stock in H. Hackfeld 
<fc Co., Ltd., in Lihue Plantation Co. Ltd. and in Kekaha Sugar 
Co. Ltd. was sold and disposed of for a public use, at the di¬ 
rection of the Alien Propety Custodian, without paying just 
compensation therefor. He therefore sought judgment for 
$555,415.20, being the difference between $1,091,280.00, the 
alleged true value of the seized property, and $535,864.80, 
already paid him, together with interest thereon from the date 
of taking in 191S (R. 1-14). 

Pursuant to an order of November 22, 1937, per Mr. Justice 
O’Donoghue (R. 14-15), the defendants were permitted to file 
an amended answer and counterclaim (R. 15-28). That 
counterclaim (R. 19-28) alleged that Isenbcrg was not a citi¬ 
zen of the United States, and that the Executive Allowance of 
August 10, 1931, was procured by Isenberg’s fraudulent rep¬ 
resentations (which are specified) and by mistakes of law 
on the part of the officers of the Government handling the 
case. Accordingly the counterclaim prayed judgment for the 
difference between the sum Isenberg was paid as an American 
and the largest sum to which he would have been entitled at 
any time as a German. This difference, amounting to $164,- 
716.60 of principal, is made up of 20% of the proceeds of 
Isenberg’s seized property, of the so-called Henkels interest 
(payable only to American nationals), and of a return of ad¬ 
ministrative expense deduction (R. 22).° 

Thereafter, after numerous depositions had been taken (R. 
31-51, 75-87) and the authenticity of many documents ad¬ 
mitted (R. 87-10S), the defendants, relying additionally on 
certain affidavits (R. 112-163), moved for summary judgment 

‘The several successors to the office of Attorney General were duly 
substituted below (R. 108, 173). 

‘There is no issue between the parties as to the amount involved in the 
counterclaim; the payments making up the sum of $164,716.60 are set out 
in paragraph 11 of the counterclaim (R. 22), and admitted by paragraph 
3 of the reply (R. 29). 
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on both bill and counterclaim pursuant to Rule 56, F. R. C. P. 
(R. 109-112). 

The motion for summary judgment on the bill was based on 
the ground that Isenberg was a German and an enemy, so that 
he was not entitled to the quantum of recovery sought, viz., 
just compensation. The motion for summary judgment on 
the counterclaim proceeded on the basis that, not being an 
American citizen, Isenberg was not entitled to more than 80% 
of the proceeds of his seized property, and thus was obligated 
to refund the difference between that amount and the sums 
previously paid him. 

Included in the defendants’ answer was a defense in point 
of law to the effect that Isenberg had not stated a sufficient 
cause of action within the jurisdiction of the District Court 
(R. 15). 

The motions for summary judgment were filed September 27, 
1939 (R. 109). For cause shown by the plaintiff, hearing 
thereon was postponed until April 11, 1940 (R. 167). 7 Mean¬ 
while additional documents and testimony had been filed by 
both sides (R. 168-94), of which perhaps the most significant 
were two documents sworn to by Isenberg. 

One (R. 1S4-S6) was a United States Nonresident Alien 
Income Tax Return, sworn to by Isenberg in Germany on 
May 13, 1937. In this return he stated, inter alia, “that I am 
a citizen or subject of Germany ”—the italicized word being 
in his own handwriting (R. 185). This return was executed 
nearly fifteen months after the institution of the present suit 
in which he swore that he was an American. 

The other was an affidavit (R. 168-73), executed in Ger¬ 
many on November 21, 1939, after the filing of the motions 
for summary judgment. In that document, Isenberg stated 
(R. 169, 170): 

Now it seems that there is some surprise that I. as a 
born citizen of Hawaii, should have become a citizen of 
the Hanseatic City of Bremen in the year 1890. 
* * * It is a fact that through the organic Act of 

7 Mr. Justice Letts' order recites April S, but the cause was not actually 
heard until three days later. 
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1900 I, as a citizen of Hawaii, became a citizen of the 
United States of America, and I have never renounced 
my American citizenship. I hold the opinion that I 
have never lost the Hawaiian right and privilege of 
being a citizen of another country at the same time. 
I therefore regard myself as an American Citizen 
though I do hold the citizenship of Bremen. 

The italics in the foregoing quotation are ours. 

At the hearing on the motions there was also filed a further 
affidavit by Isenberg (R. 195), executed in Germany on De¬ 
cember 28, 1939, in which he reiterated his contention that he 
became an American citizen, and in which he maintained in 
addition that he had truthfully answered all the questions 
asked him by the Alien Property Custodian’s staff in 1927. 
He asserted that his claim affidavit (R. 108-04; see p. 5, 
supra) had been prepared by two of the Custodian’s assistants. 

On this record, Mr. Justice Bailey had no difficulty in ar¬ 
riving at a conclusion as to the merits of the case. “I think,” 
he wrote in his opinion (R. 196)— 

that “the pleadings, depositions, and admissions on file, 
together with the affidavits—show that—there is no 
genuine issue,” as to the fact that plaintiff was a Ger¬ 
man citizen and an alien enemy when his property was 
seized in 1918, that the Executive allowance granted 
him was obtained by fraud and that the defendant is 
entitled to the relief sought in the cross bill. 

Thereafter an order was entered dismissing the bill for want 
of jurisdiction—this on the authority of Pflueger v. United 
States, now pending in this Court on appeal, No. 7613—and, 
entering judgment for the defendants pursuant to the prayer 
in the counterclaim, together with interest from the respec¬ 
tive dates of payment (R. 196-98). The plaintiff appealed 
(R. 198-204). His brief in this Court indicates that he has 
now completely abandoned the cause of action set out in the 
bill of complaint, that he acquiesces in the dismissal of the 
bill, and that he restricts himself to contentions which chal¬ 
lenge the propriety of the judgment against him on the 
counterclaim. 
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SUMMARY OF ARGUMENT 

1. Dismissal of a bill of complaint does not require dismissal 
of a counterclaim which seeks affirmative relief. The same 
rule is applicable where dismissal of the bill is predicated upon 
jurisdictional grounds. By coming into court, appellant sub¬ 
mitted himself to its jurisdiction in respect of counterclaims. 
The counterclaim here sought affirmative relief, and was 
within the jurisdiction of the District Court. The alleged 
nonreviewability of the Executive Allowance goes to the 
merits; to sustain appellant's contention in that respect would 
itself be an exercise of jurisdiction. 

2. (a) An Executive Allowance ordering payments in re¬ 
spect of seized Alien Property is not conclusive in subsequent 
litigation. Societe Suisse v. Cummings, 69 App. D. C. 154, 
99 F. (2d) 387, cert. den. 306 U. S. 631. It may be reopened 
where, as here, there has been fraud, and in that event no spe¬ 
cial statutory authority is required. There is no conclusive¬ 
ness in any official act which is induced by fraud. 

(b) The Executive Allowance may be reopened because it 
was induced by mistake, of law and fact both, as to appellant’s 
citizenship. No one has any vested rights in the mistakes 
of officers of the Government. The circumstance that the 
Allowance was a presidential one is immaterial, because the 
President’s authority here could have been delegated. 

(c) The Executive Allowance here may be reopened be¬ 
cause appellant, by bringing a suit seeking additional pay¬ 
ments, has himself reopened the entire subject matter of the 
Allowance. Societe Suisse v. Cummings, supra. 

(d) An Executive Allowance in favor of a claimant was not 
placed beyond judicial review by the Trading with the Enemy 
Act. The absence of authority for a suit by the United States 
is not significant, as the United States may always recover 
illegal payments; clear and unmistakable language is re¬ 
quired to bar the right. Moreover, § 29 (e) of the Act indi¬ 
cates that Congress contemplated further suits. 

(e) This is not a case of unauthorized judicial interference 
with a discretionary executive power. The amounts payable 
to German nationals were carefully regulated by statute, and 
no discretion was ever reposed in any officer of the Govern- 
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ment to make payments in excess thereof. Here there is no 
attempt to control administrative discretion, but rather an 
appeal to the courts for aid in a matter beyond executive 
power, viz., the recovery of money paid out under mistake, 
by reason of fraud, and without authority of law. 

3. Isenberg was and is a German. He was naturalized in 
Germany, he has consistently held himself out as a German, 
and he has lived in Germany continuously for over 60 years. 
His naturalization in Bremen in 1890-91, which he admits, 
was effective as a matter of German law. Additionally, his 
acceptance of a reserve commission in the German Army in 
1895 would have served to naturalize him in any event had 
he been an alien previously. The naturalization was also 
effective as a matter of Hawaiian law. There is no support 
for the view that Hawaii did not permit expatriation of its 
nationals. Cummings v. Isenberg, 67 App. D. C. 17, 89 F. 
(2d) 489, cert. den. 301 U. S. 682, rehearing den. 301 U. S. 
713. The circumstance that appellant may not specifically 
have renounced Hawaiian citizenship is immaterial; his oaths 
of allegiance to Germany were inconsistent with continued 
allegiance to Hawaii. A fortiori, if appellant ever acquired 
American citizenship through the annexation of Hawaii to the 
United States, he had lost it long before 1918. He became 
expatriated because his conduct was inconsistent with Ameri¬ 
can citizenship and because of his long-continued residence 
in Germany. Cummings v. Isenberg, supra. Appellant’s 
present claim, that he is a citizen of the United States and 
of Germany both, is quite untenable. Dual citizenship in 
that sense is “an incongruous relationship unknown to our 
institutions.” Von Zedtwitz v. Sutherland, 58 App. D. C. 153, 
26 F. (2d) 525. And, in any event, one who claims dual 
citizenship, in Germany and in another country, is a German 
for purposes of the Trading with the Enemy Act. Von Zedt¬ 
witz v. Sutherland, supra. That is, in itself, decisive of the 
present controversy, and supports the judgment below even 
in the absence of fraud. 

4. Appellant obtained the Executive Allowance by fraud. 
His representations were false. They were known to be false. 

2SS202—41-3 
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They were made with intent to deceive. They were relied 
upon by the officers of the Government. Appellant's present 
argument that the officers might have discovered the falsity 
of the representations is no defense; where, as here, ‘‘the 
parties do not have equal means of knowledge, it is immaterial 
that the victim, if more suspicious, could have discovered the 
cheat.” The damage suffered by the United States, not dis¬ 
puted here, was the difference between the amounts appellant 
was paid as an American, and the highest amount he could 
have received at any time as a German. Any recovery here 
must, by law, be covered into the German Special Deposit 
Account. 

5. This was a proper case for summary judgment because 
the record shows that there is no genuine issue as to any mate¬ 
rial fact and that appellees are entitled to judgment as a mat¬ 
ter of law. The affidavits filed on behalf of appellant in 
opposition to the motion for summary judgment did not raise 
any issues of fact; to the contrary, appellant’s own affidavit 
admitted the matters charged. It amounts to a plea of guilty. 
The circumstances that fraud is involved does not render the 
case an inappropriate one for summary judgment, where, as 
here, there is no dispute as to the facts themselves. Recent 
cases show that, where no issue of fact is raised, neither mere 
complexity nor mere suspicions can defeat a motion for sum¬ 
mary judgment. The basic test is the same as for a directed 
verdict. Here no impartial person could reasonably find that 
fraud was absent. Appellant’s affidavits admit the facts 
charged. It is obvious that he asserts no defense. There is 
nothing left to be tried. 

ARGUMENT 

I. Since the counterclaim here prayed for affirmative relief 
and had an independent jurisdictional basis, it was not 
affected by a dismissal of the bill for lack of jurisdiction 

A. Dismissal of a bill of complaint for want of jurisdiction does not compel 
dismissal of a counterclaim which seeks affirmative relief and has an 
independent jurisdictional basis 

Generally, dismissal of a bill of complaint does not compel 
dismissal of a counterclaim which prays for affirmative relief. 
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That is the rule of the United States Supreme Court, Holgaie 
v. Eaton, 116 U. S. 33; Moore v. N. Y. Cotton Exchange, 270 
U. S. 593. of tins Court. Societe Suisse v. Cummings , 69 App. 
D. C. 154, 99 F. (2d) 387, cert, den., 306 U. S. 631, and of the 
lower federal courts generally. Markel v. Kasson, 31 Fed. 104 
(C. C. D. Colo.); San Diego Flume Co. v. Souther, 90 Fed. 
164 (C. C. A. 9th); Jackson v. Simmons, 9S Fed. 76S (C. C. A. 
7th); Badger Mining Co. v. Stockton Mining Co., 139 Fed. 
83S (C. C. D. Ore.); Buffalo Specialty Co. v. Vancleef, 217 
Fed. 91 (N. I). Ill.); Hann v. Venetian Blind Corp., 15 F. 
Supp. 372 (S. D. Calif.). 

But the appellant suggests (Br. 9-10) that a different rule 
applies where dismissal of the bill is predicated upon jurisdic¬ 
tional grounds. The argument is not well taken. Assuming 
that the counterclaim seeks affirmative relief and has an in¬ 
dependent jurisdictional basis, it is not affected when the bill 
is dismissed for want of jurisdiction. Lion Mjg. Corp. v. 
Chicago Flexible Shaft Co., 106 F. (2d) 930 (C. C. A. 7th); 
Vidal v. South American Securities Co., 276 Fed. 855 (C. C. 
A. 2d). 

In the Vidal case, the original proceeding was quasi in rein, 
and the bill was dismissed because the court lacked jurisdic¬ 
tion of the res. Meanwhile, however, counterclaims had been 
filed. The court held that upon dismissal of the bill, the 
counterclaims must be treated as original bills; those which, 
on such treatment, had an independent jurisdictional basis 
were retained, the others dismissed. 

The court said (p. 874 of 276 Fed.): 

As the counterclaims set up causes of action within 
the jurisdiction of the court as a court of equity, and 
within its jurisdiction as a federal court because of 
the citizenship of the parties, except in the case of 
the defendant Bright, they should not have been dis¬ 
missed, but should have been treated as original bills 
upon the dismissal of the original bill. Bates on Fed. 
Eq. Procedure Sec. 3S6; Markell v. Kasson, 31 Fed. 
104; Jesup v. III. Cent. R. R. Co., 43 Fed. 483; San 
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Diego Flume Co. v. Souther, 90 Fed. 164. The de¬ 
fendant Bright, however, although a citizen of the 
United States, not being a citizen of any State, because 
he has been domiciled and engaged in business at 
Buenos Aires, Argentina, for many years, the counter¬ 
claims were properly dismissed as to him; the jurisdic¬ 
tion of the court being limited to controversies between 
citizens of different states. 

This result is clearly correct on principle, and is implicit 
in the reasoning of Moore v. N. Y. Cotton Exchange, 270 U. 
S. 593, supra. There the Exchange was sued as a monopoly 
under the Sherman Act. It counterclaimed against the plain¬ 
tiff. who represented a rival exchange, for an injunction 
restraining the “purloining” of the defendant’s quotations, 
alleged to constitute unfair competition. The bill was dis¬ 
missed for not stating a case under the statute, but relief 
was granted on the non-federal counterclaim.* 

Accordingly, where the counterclaim is affirmative in nature 
and might have been the subject of an independent suit, the 
only jurisdictional question is whether the defendant has ac¬ 
quired jurisdiction of the person of the plaintiff—and there 
can be no doubt on that score here, since the appellant by the 
mere bringing of suit has subjected himself to a counterclaim. 

This is emphasized, if emphasis be deemed necessary, by a 
recent decision of the Supreme Court. General Electric Co. 
v. Marvel Rare Metals Co., 2S7 U. S. 430, 435: 

The setting up of a counterclaim against one already 
in a court of his own choosing is very different in respect 
to venue from hailing him into that court. Sec. 4S 

* Commentators on the Moore, decision have treated it as being broad 
enough to cover a situation where the original dismissal is placed on 
jurisdictional grounds See Shulman and Jaegerman, Some Limitationx on 
Federal Jurisdiction. 45 Yale L. .T. 410, 413, an article frequently cited in 
the Institutes on the new Federal Rules. Note 5 to Rule 13: p. 60 of 
the Washington Institute and p. 295 of the New York Symposium. 
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[Jud. Code] applies only to the latter * * *. This 
court has recently declared that one who sues in a fed¬ 
eral court of equity to enjoin the infringement of his 
patent, thereby submits himself to the jurisdiction of j 
the court with respect to all the issues of the case, in¬ 
cluding those pertaining to a counterclaim praying that 1 
he be restrained from infringing a patent of the de- | 
fendant. Leman v. Krentler Arnold Co., 284 U. S. 
448, 451. And that rule applies here. 

Although appellant (Br. 10) cites a number of cases appar¬ 
ently to the contrary, 9 the principal ground of his argument j 
is that here there was no independent jurisdictional basis for 
the counterclaim. It is on that much narrower issue that the 
parties differ. 

B. Here the counterclaim sought affirmative relief and could have been 

brought as an original bill 

Treating the counterclaim as an original bill, it is plainly j 
a “suit of a civil nature * * * brought * * * by any 
officer [of the United States] authorized by law to sue,” 
Judicial Code, § 24 (1); 28 U. S. C. § 41 (1), this for the j 
reason that appellees, as Attorney General and Treasurer of j 
the United States, have the undoubted right to sue upon and j 
recover a claim of the United States under the Trading with j 
the Enemy Act. Cummings v. Societe Suisse, 66 App. D. C. ; 
121, 85 F. (2d) 287; Cummings v. Jensen, 66 App. D. C. 124, 

85 F. (2d) 290; Societe Suisse v. Cummings, 69 App. D. C. j 
154, 99 F. (2d) 387, supra. 

Appellees’ counterclaim, which seeks recovery of money paid 
appellant by reason of his fraud and without authority of law, j 
plainly involves a prayer for affirmative relief. And, of ! 
course, appellant, having come into a forum of his own choos- j 
ing, necessarily subjected himself to the jurisdiction of that j 

“These are all either distinguishable on their facts, or rest on the pecu- j 
liar doctrines of the Louisiana Civil Law, or else ignore the principles ! 
laid down by the Supreme Court. 


I 
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forum in respect of all the issues of the case, including a coun¬ 
terclaim. General Electric Co. v. Marvel Rare Metals Co., 
287 U. S. 430, supra. 

Appellant’s argument of lack of jurisdiction reduces itself 
to a contention that the Executive Allowance was conclusive 
and should not have been reexamined. Even if this view were 
tenable—arid we show under Point II that it is not—it goes 
to the merits of the counterclaim and not to the jurisdiction 
of the District Court to entertain the same. Ricaud v. Amer¬ 
ican Metal Co., 246 U. S. 304; Z. & F. Assets Realization Corp. 
v. Hull, U. S. Sup. Ct., decided Jan. 6, 1941. 

In Ricaud v. American Metal Co., 246 U. S. 304, supra, 
suit was brought for the recovery of lead bullion, taken from 
the plaintiff in Mexico by persons unknown, thereafter seized 
and condemned by the Carranza Government and in due 
course sold to the defendants. The Carranza forces were later 
recognized by the United States as the lawful government of 
Mexico. Under these facts, the Supreme Court directed that 
judgment be given for the defendants, following the rule that 
the courts of one country will not sit in judgment on the val¬ 
idity of the acts of another done within its own territory. But 
the Court explicitly pointed out (246 U. S. at 309) that this 
rule— 

does not deprive the courts of jurisdiction once ac¬ 
quired over a case. It requires only that, when it is 
made to appear that the foreign government has acted 
in a given way on the subject matter of the litigation, 
the details of such action or the merit of the result can¬ 
not be questioned but must be accepted by our courts 
as a rule for their decision. To accept a ruling authority 
and to decide accordingly is not a surrender or abandon¬ 
ment of jurisdiction but is an exercise of it. It results 
that the title to the property in this case must be de¬ 
termined by the result of the action taken by the mili¬ 
tary authorities of Mexico and that giving effect to this 
rule is an exercise of jurisdiction which requires that 
the first question be answered in the affirmative. 
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To the same effect is Z. & F. Assets Realization Corp. v. j 
Hull, where the Supreme Court, though holding conclusive the I 
certification by the Secretary of State of an award of the 
Mixed Claims Commission, none the less held that a suit to ! 
restrain the certification—on the ground, inter alia, that the j 
Commission was not authorized to make the award—presented ! 
a justiciable controversy within the jurisdiction of the District j 
Court, at least as to the plaintiffs’ right to sue. 

The present case is indistinguishable from those just cited, j 
On the authority of those decisions—and, we might add, on j 
principle as well—the jurisdiction of the District Court to j 
entertain the counterclaim as an original bill is clear. We j 
pass now to the merits, to the contention of appellant that j 
an Executive Allowance in favor of a claimant under the Trad- j 
ing with the Enemy Act is conclusive even when it has been ! 
procured by the claimant’s fraud, by a mistake of law on the j 
part of Government officers, and in the face of a demand by j 
the same claimant for a further payment. 

II. Appellees may reopen the Executive Allowance 

i 

It has been several times decided by this Court that an Ex- j 
ecutive Allowance ordering payments in respect of seized alien j 
property is not conclusive in subsequent litigation. Cum- j 
mings v. Societe Suisse, 66 App. D. C. 121, 85 F. (2d) 287; j 
Cummings v. Jensen, 66 App. D. C. 124, 85 F. (2d) 290; j 
Societe Suisse v. Cummings, 69 App. D. C. 154, 99 F. (2d) 3S7, j 
cert. den. 306 U. S. 631. We deem this question foreclosed 1 
at this time. However, as it has been reargued at length by ! 
appellant, we set out below the three separate and distinct j 
bases which support the decisions just cited. j 

A. The Executive Allowance may be reopened because it was procured by 

the claimant’s fraud ; 

l 

i 

The court below found as a fact (R. 196, 197) that the Ex- j 
ecutive Allowance granted appellant was obtained by fraud. ! 
We discuss fully under Point IV the evidence supporting that j 
finding, and consider at this juncture simply the effect of the j 
fraud on the right to reopen the allowance. i 
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It would seem to be elementary that the District Court may 
properly entertain an action by the United States, or by its 
duly authorized officers, to recover public money or property 
obtained by fraud, and that no special statutory authority is 
required therefor. United States v. San Jacinto Tin Co., 125 
U. S. 273, 278-80; cf. Executive Order No. 7163, August 29, 
1935, R. 27-28. 

Likewise, no proposition is better settled than the doctrine 
that an official act may be set aside if it has been induced by 
fraud. In Alien Property situations, it is only necessary to 
cite the two Societe Suisse opinions in this Court, 66 App. 
D. C. 121, 85 F. (2d) 287, and 69 App. D. C. 154, 99 F. (2d) 
387; and in addition, the related case of Cummings v. Jensen, 
66 App. D. C. 124, 85 F. (2d) 290. The Jensen case upheld 
the Government’s right to counterclaim in a situation where 
the original allowance was induced by fraud alone, without 
any element of bribery or money payment to officers of the 
Government. 

Moreover, United States v. Chemical Foundation, 272 U. S. 
1, inferentially establishes the right of the United States to 
review an Alien Property determination which was induced 
by fraud. There the Supreme Court refused to disturb con¬ 
curring findings by two lower courts negativing fraud. If the 
Court had considered the order of the President final and con¬ 
clusive under all circumstances, it would have affirmed the dis¬ 
missal on that ground, and would not have discussed, or needed 
to discuss, whether fraud had been proved. 

And, generally, there is no conclusiveness in any official 
act which is induced by fraud. This is shown in particularly 
striking fashion by the Land and Indian cases arising in the 
Interior Department. Determinations by the Secretary of 
the Interior in such matters are among the most conclusive 
administrative determinations known to our law. Yet in al¬ 
most every statement by the Courts of the conclusiveness of 
the Secretary of the Interior’s findings, there is made a sig¬ 
nificant reservation: “except for fraud or imposition” West 
v. Standard Oil Co., 278 U. S. 200, 219; Cameron v. United 
States, 252 U. S. 450, 464; Johnson v. Drew, 171 U. S. 93, 100; 
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Burfenning v. Chicago &c. Ry Co., 163 U. S. 321, 323; United 
States v. California dec. Land Co., 148 U. S. 31, 43; Heath v. 
Wallace, 138 U. S. 573, 585. 

In such a case, where the Secretary’s action has been induced 
by fraud, it may and will be set aside. United States v. 
Minor, 114 U. S. 233. The Court there observed (pp. 243- 
44): 

We have steadily held that, though in the absence of 
fraud the facts were concluded by the action of the 
Land Department, a misconstruction of the law, by 
which alone the successful party obtained a patent, 
might be corrected in equity, much more when there 
was fraud and imposition. 

It is clear, then, that the Executive Allowance in this case 
is no bar to the counterclaim if it was induced by fraud. 

B. The Executive Allowance may be reopened because it was induced by 
the mistake of government officers 

The court below held and found (R. 196, 197) that appel¬ 
lant was a German citizen when his property was seized. We 
discuss fully under Point III the law and the facts supporting 
this conclusion, and the reasons why that circumstance re¬ 
quired judgment to be entered for the appellees on their 
counterclaim. 

The significant point for present consideration is that, quite 
apart from fraud, the Executive Allowance was induced by a 
mistake—of law and of fact both—as to appellant's citizen¬ 
ship. He was held to be an American, whereas in truth and 
in fact he was a German. In these circumstances the pay¬ 
ment made pursuant to the allowance can be recovered, upon 
the familiar principle that the United States may always re¬ 
cover moneys wrongfully, erroneously, or illegally paid by its 
officers. It makes no difference whether the mistake is one of 
fact or of law; in either event the recipient is liable ex aequo 
et hono to refund it. United States v. Wurts, 303 U. S. 414; 
Wilber Nat. Bank v. United States, 294 U.S. 120; Grand Trunk 
dec. Ry. v. United States, 252 U. S. 112; Wisconsin Cent. R. R. 
v. United States, 164 U. S. 190; United States v. Burchard, 
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125 U. S. 176, 180—SI; Heidt v. United States, 56 F. (2d) 559 
(C. C. A. 5th); United States v. Saunders, 79 Fed. 407 (C. C. A. 
1st). See also Whiteside v. United States, 93 U. S. 247; Lear 
v. United States, 50 Fed. 65 (D. Alaska); Flores v. United 
States, 18 Ct. Cls. 352. Here again, no specific statutory au¬ 
thority to sue is necessary. United States v. Bank of the 
Metropolis, 15 Pet. 377, 401. 

Presidential mistakes stand on no higher footing. Cf. Hum¬ 
phrey’s Ex’r v. United States, 295 U. S. 602. The Allowance 
by President Hoover which resulted in the payment to appel¬ 
lant was an ordinary administrative act. The determination 
was not a judicial one, because it could have been delegated. 
Trading with the Enemy Act, § 5 (a); Kahn v. Garvan, 263 
Fed. 909. 915 (S. D. N. Y.); see United States v. Chemical 
Foundation, 272 U. S. 1. 13-14. In point of fact, the vast 
majority of payments in respect of seized alien property have 
been made by the Alien Property Custodian, the Attorney 
General, or some other delegate of the President. 10 

That Allowances by the President are to be treated just like 
Allowances by a delegate is clear from the decisions of this 
Court. In the Societe Suisse case, supra, the Allowance had 
been made by the Attorney General; in the Jensen case, supra, 
it had been executed by the President. This Court, properly 
we submit, treated the two situations as identical. 66 App. 
D. C. 124, 85 F. (2d) 290. 

C. The Executive Allowance may be reopened because appellant, by bring¬ 
ing suit seeking additional payments, has himself reopened the entire 
subject matter of the Allowance 

Here the funds in question were the absolute property of 
the United States from and after seizure, Cummings v. 
Deutsche Bank, 300 U. S. 115, and consequently the payments 
to appellant in 1931 and thereafter were payments of public 
money. In the present suit, appellant sought a further pay¬ 
ment in respect of the same seizure. This necessarily called 
into play the salutary principle that when a party w’ho has 
obtained an award of public money reopens the matter for 

10 The President's jKiwer in this regard is now delegated to an Assistant 
Attorney General. Ex. Order No. S136, May 15, 1039 ; 4 Fed. Reg. 2044. 
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the purpose of seeking a greater sum, the public is entitled to 
a reexamination of the entire matter, and to recovery of the 
original payment if found to have been erroneous. McElrath 
v. United States, 102 U. S. 426; United States v. Burchard, 
125 U. S. 176. 180-81; Societe Suisse v. Cummings, 69 App. 
D. C. 154. 99 F. (2d) 3S7, cert. den. 306 U. S. 631. 

In the Societe Suisse case, a Swiss corporation had obtained 
an Executive Allowance in 1921, ordering the return of the 
proceeds of certain property seized by the Alien Property 
Custodian during the war. Thereafter it brought a suit seek¬ 
ing recovery of the interest which had accrued in respect of 
the principal sum previously paid. The Government sought 
to file a counterclaim, alleging that the original Allowance 
had been procured by fraud and bribery, that the seized prop¬ 
erty was in fact owned by a German corporation, and praying 
that the Swiss corporation return the sums paid it pursuant 
to the former Allowance. 

On the first appeal, this Court upheld the Government’s 
right to file a counterclaim, notwithstanding the Executive 
Allowance, and expressed no opinion on the merits. On the 
first point, it said (66 App. D. C. at 123, 85 F. (2d) at 2S9): 

In this view it seems to us wholly unwarranted to 
claim, as is claimed by the corporation, that the United 
States are bound by their former action or that the 
President’s finding that the corporation was entitled 
to the return of the property so forecloses the contro¬ 
versy that it is not now the subject of judicial review. 
The government is never bound by the unlawful action 
of its officers; nor is it estopped by the acts of its 
agents in entering into an agreement or arrangement 
to do or cause to be done what the law does not sanc¬ 
tion or permit. Wilber Nat. Bank v. United States, 
294 U. S. 120, 123, 55 S. Ct. 362, 79 L. Ed. 798. Here 
we have a case, if the allegations of the crossbill be 
taken as true, as for present purposes they must be, in 
which the corporation in conspiracy with German ene¬ 
my owners of seized property, representing itself to be 
the true owner, by bribery and corruption induces the 
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agent of the United States charged with the adminis¬ 
tration of the fund to deliver it over, except as to a 
small, unsegregated portion, and then later institutes 
suit to recover this balance, and insists that the United 
States are powerless to set up the fraudulent conduct 
in defense of the claim or to recover the unlawful pay¬ 
ment because Congress has not in specific terms author¬ 
ized any agent in behalf of the United States to sue 
or to defend in those precise circumstances. We think 
there can be no merit in this contention. 

Thereafter the Societe Sw^sse case went to trial, resulting 
in a decree for the Government on the counterclaim, with 
findings by the District Court that the Executive Allowance 
had been procured by fraud and by payments made by the 
claimant to the officers handling the claim. But this Court 
took the view that it was not necessary to express any opinion 
on either of those points, and that the sole question to be 
decided was whether the property originally seized by the 
Custodian had been, in fact, the property of the Svriss corpor¬ 
ation or the property of the German corporation. It said (69 
App. D. C. at 158, 99 F. (2d) at 391): 

The United States insist that Swiss Corporation 
never was owner of the American-Metal Company 
stock, but that the shares belonged at all times to the 
two German companies; that the statement of claim 
of Swiss Corporation filed and allowed in 1921 by the 
Custodian was false and fraudulent; and that its al¬ 
lowance was obtained by bribery. Swiss Corporation, 
on the other hand, insists that it acquired the stock 
by assignment prior to the entry of the United States 
into the World War; that it was entitled to make the 
claim; that the United States have wholly failed in 
this case to prove that its claim was fraudulent; and 
that in any case the allowance of the claim by the 
Attorney General was final. 

But in the view we take of this case the government 
was not required to prove that the claim made in 1921 
was fraudulent—for the reason that Swiss Corporation 
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was entitled to the money it received only if it was, 
prior to the commencement of the war. the owner of 
the American company stock. The answer to this 
question will, without more, determine whether the 
government may now prevail on its counterclaim. 

And, after carefully examining the facts, including the tes¬ 
timony of experts on Swiss and on German law, this Court 
concluded that the seized property had been German property 
originally. Therefore payment of the proceeds thereof to a 
corporation not the original owner was wrongful, and accord¬ 
ingly the decree in favor of the Government on the counter¬ 
claim, for the sum originally paid pursuant to the Executive 
Allowance plus interest from 1921, was affirmed.’ 1 

The second Societe Suisse opinion therefore holds that the 
mere circumstance that the claimant renewed his claim was 
sufficient to entitle the Government to a review of the orig¬ 
inal determination, and this in the absence of fraud, corrup¬ 
tion, cr mistake of law. 

After all, the question of the ownership of the property was 
a mere question of fact. (To some extent that depended on 
foreign law, but foreign law is likewise a fact.) There was 
no question of domestic law involved, and this Court put out 
of consideration the question of fraud and corruption. Ac¬ 
cordingly, the case establishes that absent fraud, absent 
corruption, absent mistake of law, the mere making of an 
additional demand by the claimant justifies a complete reexam¬ 
ination of the settlement theretofore made. 

As this Court said (69 App. D. C. at 158, 99 F. (2d) at 
391): 

We find here a case in which a Swiss company se¬ 
cured payment of a supposedly valid claim to seized 
property by representing that it was the lawful owner. 
As we have already said, if it really was not the law¬ 
ful owner, it was not entitled to the money it received. 
Not being satisfied with what it got by the allowance 
of its claim, it brought this suit in order to compel the 


11 Certiorari denied, Socirtr Suis *c v. Murphy, 306 U. S. 631. 
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government to pay over to it the Retained interest 
accumulation. In our decision on the former appeal, 
we said: 

“When the corporation brought this suit, it invited 
the court to which it submitted itself to go behind the 
settlement, and at the instance of the United States, 
the real parties in interest, to re-examine all the 
questions arising out of the original claim.” 

We think this is a correct statement of the law, and 
hence that the United States are not foreclosed by the 
action of the former Attorney General. McElrath v. 
United States. 102 U. S. 426, 440. 441, 26 L. Ed. 189. 

This holding is decisive of appellees’ right to maintain the 
counterclaim, even apart from fraud or mistake of law. 

D. An Executive Allowance in favor of a claimant was not placed beyond 
judicial review by the Trading with the Enemy Act 

Appellant argues however (Br. 12-13) that Section 9 of 
the Trading with the Enemy Act, though it awards to an un¬ 
successful claimant the right to appeal from the President to 
a court, grants no such privilege to the United States. This 
argument, questionable even on its face, is thoroughly 
untenable. 

1. To begin with, Section 9 does provide for judicial review 
of some presidential determinations. See !i 9 (a) relating to 
claims of nonenemies, § 9 (c) relating to claims of former 
enemies, and in particular that part of § 9 (b) which says: 

Provided jurther, however, That except as herein pro¬ 
vided no such action by the President shall bar any per¬ 
son 12 from the prosecution of any suit at law or in 
equity to establish any right, title, or interest which 
he may have therein. 

By thus providing that a claimant who had received an 
unfavorable determination from the President—or his dele¬ 
gate, see S 5 (a)—could bring suit de novo, Congress expressed 
a purpose that the action of the President should not be 

"The United States, being a body politic, is a “person’’ within the Act; 
see Sec. 2 (definitions). 


25 


I 

i 

i 


final or conclusive. The absence of explicit authority for a j 
suit by the United States is not significant, as the United j 
States requires no special statutory authorization to recover I 
illegal payments. United States v. Bank of the Metropolis, | 
15 Pet. 377, 401. To the contrary, clear and unmistakable 
language is required to bar the right. As the Supreme Court 
has but recently pointed out in United States v. Wurts, 303 
U. S. 414, 416: 

The Government’s right to recover funds, from a 
person who received them by mistake and without right, | 
is not barred unless Congress has “clearly manifested 
its intention” to raise a statutory barrier. 

If Congress had intended that an allowance by the President 
should not be judicially reviewed, it could easily have so pro¬ 
vided, as it did in the Joint Resolution of June 27, 1934, c. 851, 
48 Stat. 1267, 1269. 13 

2. Moreover, Section 29 (e) of the Trading with the Enemy 
Act (Appendix, infra p. 54) shows that Congress contemplated ! 
further suits by the Custodian. Since that subsection was 
added in 1928, long after any further seizures of property could 
be made under the war power, see In re Sutherland, 23 F. (2d) 
595 (C. C. A. 2d); Miller v. Rouse, 276 Fed. 715 (S. D. N. Y.), 
the provision for disposition of property received by the Custo¬ 
dian “as a result of any action or proceeding (whether begun 
before or after the enactment of the Settlement of War Claims 
Act of 1928, and whether or not for the enforcement of a de¬ 
mand * * *” would otherwise be meaningless. It is to be 

noted in this connection that this Court has emphasized the i 
duty of the Custodian “to recover back money which had been 
plundered from the trust.” Cummings v. Societe Suisse, 66 
App. D. C. 121, 124, 85 F. (2d) 287, 290. 

184 'Provided further. That the President may, in his sole discretion, 
remove the restriction as to any of the cases or classes of cases in rela- ! 
tion to which payments, conveyances, transfers, or deliveries have been 
postponed under this resolution : Ami provided further. That the President j 
is authorized to determine, for the purposes of this resolution, the period j 
or periods in which Germany is in arrears in the payments hereinbefore j 
described, and his determination thereof shall not be subject to judicial i 
review.” 
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E. Th is is not a case of unauthorized judicial interference with a discre¬ 
tionary executive power 

Appellant argues at length (Br. 13-17) that a reexamination 
of the Executive Allowance, even in the face of the circum¬ 
stances of fraud and mistake disclosed by the present record, 
constitutes an unwarranted judicial interference with a dis¬ 
cretionary executive power, citing a number of cases. 

1. Before proceeding to a discussion of those decisions, it 
seems advisable to consider briefly the precise nature of the 
power conferred by Congress on the President or his delegate 
in respect of returns of seized property under the Trading 
with the Enemy Act. This requires summarization of the 
provisions for seizure and return of property. 

Under the original Trading with the Enemy Act, all enemy 
property was subject to seizure, enemy status being dependent 
(with certain exceptions, see § 2 (c)), on residence within the 
German lines regardless of nationality. §2 (a). 14 Disposi¬ 
tion of seized property was left to subsequent legislation. 
§ 12 . 

But while residence was the criterion for seizure, return to 
enemies was dependent, with exceptions not here material, 
upon nationality. The Act of July 11, 1919, c. 6, 41 Stat. 
35, granted relief to nationals of associated powers who were 
enemies only because of residence in that part of their respec¬ 
tive countries which had been occupied by Germany or its 
allies. The first relief to United States citizens who were 
enemies within the meaning of the Act came in the Act of 
June 5, 1920, c. 241, 41 Stat. 977; such citizens were given the 
right to a return of all their seized property or the proceeds 
thereof. With minor exceptions not here relevant, Germans 
who were resident in Germany and whose property had been 
seized by the Alien Property Custodian were first granted re- 

14 This was also the common-law criterion of enemy status; consequently 
American citizens within enemy lines have uniformly been held to be 
enemies in previous conflicts. War of 1812: The Venus, 8 Cranch 253; 
The Frances, 8 Cranch 335; The Mary and Susan, 1 Wheat. 46. Civil 
War: Mrs. Alexander's Cotton, 2 Wall. 404; Miller v. United States, 11 
Wall. 26S; Ford v. Surgct, 97 U. S. 594. Spanish-American War: Juragua 
Iron Co. v. United States, 212 U. S. 297; Herrera v. United States , 222 
U. S. 558. 
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lief by the so-called Winslow Act of March 4, 1923, c. 2S5. 
42 Stat. 1511, which permitted a payment of only $10,000 
principal and of $10,000 income in each subsequent year. As 
we have show’n, Isenberg claimed under this Act as a German 
(R. 95-97), and his claim was allowed (R. 29). 

Not until 1928 did German nationals who had been resident 
in Germany become entitled to more; in that year they were 
granted the right to receive 80% of the proceeds of their seized 
property, upon consenting that the remaining 20% be paid 
into the German Special Deposit Account, to be used for the 
payment of American claims against Germany. Trading with 
the Enemy Act, §§9 (b) (14), 9 (m), 25, 20, added by the 
Settlement of War Claims Act, c. 167, 45 Stat. 254. Stateless 
individuals were placed in the same category as German na¬ 
tionals. § 9 (b) (14). This 80% was the maximum payment 
to Germans authorized at any time. No discretion was ever 
reposed in any officer of the Government to make payments 
to Germans in excess of 80%. 15 The record shows that Isen¬ 
berg filed a claim under the 1928 provisions as a German 
(R. 105-06), that he filed the required consent to the post¬ 
ponement of 20% (R. 107), and that he was paid the 80% 
(R. 161). 

2. This being the state of the law, it follows that the only 
determination committed to the President or his delegate 
(other than as to the ownership of the claim) was the ascer¬ 
tainment of the claimant’s nationality. There was no discre¬ 
tion reposed in the President, or in the person to whom he 
might delegate his powers, to make a payment to German na¬ 
tionals in the quantum permitted by law to American citizens. 
In no proper sense was the President’s power discretionary; 
he was at all times limited by the explicit provisions of the 
Act. His determinations were no more immune from revision 
for error of law or fact than those of the Commissioner of 
Internal Revenue in respect of tax refunds, United States 
v. Wurts, 303 U. S. 414, or of the Postmaster General relating 

15 Since 1934, by reason of Germany’s default under the 1930 Debt Fund¬ 
ing Agreement, all payments to Germans under the Trading With the 
Enemy Act have been postponed. Joint Resolution of June 27, 1934, c. 851, 
48 Stat. 1267; See Cummings v. Deutsche Bank , 300 U. S. 113, 118-19. 
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to railway mail rates. Grand Trunk &c. Ry. v. United States , 
252 U. S. 112; Wisconsin Cent. R. R. v. United States, 164 
U. S. 190, or of the Secretary of State in a matter of citizen¬ 
ship, Perkins v. Elg, 307 U. S. 325. 

3. None of the cases cited by appellant has any application 
here. 

(a) United States v. Bush & Co., 310 U. S. 371, involved 
the reviewability of a presidential proclamation under the 
flexible tariff provisions of the Tariff Act of 1930, which em¬ 
powered the President to approve a change in duties, etc., 
recommended by the Tariff Commission “if in his judgment 
such rates of duty and changes are showm by such investiga¬ 
tion of the commission to be necessary’’ to equalize costs of 
production. The Court held that the judgment of the Presi¬ 
dent under the statutory scheme for a flexible tariff was no 
more subject to review than the judgment of Congress in 
changing the rates by direct legislation. 

Here, however, there is no unfettered discretion of a legis¬ 
lative nature reposed in the President. The Allowance to the 
appellant here could not be made as an act of grace, if the 
President in his discretion deemed Isenberg worthy; it could 
only be made if Isenberg, in law and in fact, was an American 
citizen. Congress had expressly forbidden the payment to 
Germans of more than 80% of the proceeds of seized property. 
The President’s determination of Isenberg’s citizenship, like 
all other decisions on citizenship by executive or administra¬ 
tive officials, was subject to judicial review, and not conclusive. 
Perkins v. Elg, 307 U. S. 325; Stein v. Fleischmann Co., 237 
Fed. 679 (S. D. N. Y.). 

Appellees here have not sought to control the President’s 
judgment, or asked the court to substitute its discretion for 
his. They have asked the aid of the judiciary in a matter 
beyond the powder of the President or any part of the Execu¬ 
tive Department, namely, the recovery of money paid out 
under mistake, by reason of fraud, and without authority of 
law. 

(b) Perkins v. Lukens Steel Co., 310 U. S. 113, likewise 
cited by appellant, simply held that a bidder on public con¬ 
tracts had no standing to enjoin an alleged violation by the 
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Secretary of Labor of the requirements of the Public Con- j 
tracts Act. The Court pointed out (310 U. S. at 127) that 
that Act “is a self-imposed restraint for violation of which 
the Government—but not private litigants—can complain.” 
Since here it is the Government which is complaining, the 
Lukens case, if it bears on the present problem at all, is au¬ 
thority against the appellant. 

(c) Appellant cites Z. & F. Assets Realization Corp. v. Hull, 
72 App. D. C. —, 114 F. (2d) 464, affirmed. U. S. Sup. Ct., 
Jan. 6, 1941. There the majority of the Supreme Court held 
that the holder of an award from the Mixed Claims Commis¬ 
sion, United States and Germany, had no standing to question 
the Secretary of State’s certification of other awards, on the 
ground that that official’s determinations with respect to ac^. 
tions of international tribunals was conclusive, citing Freling- 
huysen v. Key, 110 U. S. 63, and Boynton v. Blaine, 139 U. S. 
306. The relevance of the Z. & F. decision in the present con¬ 
nection is not perceived. The instant decision involves, not a 1 
determination as to the action of international tribunals, which ; 
concern the foreign relations of the United States, but a deter- j 
mination under municipal law regarding American citizenship; ! 
and when the Secretary of State enters the latter field, his j 
rulings will not only be reviewed but, if erroneous, reversed 
by the courts. Perkins v. Elg, 307 U. S. 325. 111 

III. Isenberg was and is a German 

Despite the fact that Isenberg has been living in Germany j 
continuously for over 60 years, despite the fact that he has j 

w The other cases cited by appellant add but little to a consideration 
of the present problem. Butte dee. Ry. v. United Staten. 290 U. S. 127, ! 

dealt with a gratuity which, unlike the payments to former enemies under . 
the Trading with the Enemy Act, could not be judicially enforced. Martin 
v. Mott , 12 Wheat. 19, holds that the President’s power to call forth the 
militia is not subject to review; Luther v. Borden, 7 How. 1, that his 
decision as to whether he will extend aid to the states in domestic dis¬ 
turbances is similarly unreviewable. Clearly, as we have shown, pp. 27-2S, 
supra, no such wide sphere of discretion was vested in the President under 
the Trading with the Enemy Act. Finally, appellant cites United States 
v. Mayer, 23."> U. S. 55. This decision held that a district judge lacked 
power to entertain a motion for a new trial in a criminal case after | 
expiration of the term, notwithstanding the consent of the United States 
Attorney. It is obviously irrelevant to any issue now before this Court. I 
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repeatedly sworn under oath that he is a German and has con¬ 
sistently traveled on German passports, despite the fact that 
he was naturalized in Germany—and all these facts are undis¬ 
puted on the present record—Isenberg’s counsel still insist that 
he is an American, relying on their client’s newly conceived 
claim of “dual nationality,” a claim first advanced after the 
motions for summary judgment were filed below and not 
reflected in any previous document. 

It may be helpful to the Court, at this juncture, to sum¬ 
marize briefly the papers in which appellant has stated, 
generally under oath, that he was a citizen of Germany: 

(a) Visa application. Sept. 24, 1923 (R. 55-56). 

(b) Affidavit, von Seebach case, Oct. IS, 1924 (R. 99). 

(c) Mixed Claims Commission affidavit. Sept. 16, 1927 
(R. 52-53). 

(d) Sworn visa application, Oct. 5, 1927 (R. 57-58). 

(e) Sworn visa application. Oct. 26. 1928 (R. 59-60). 

(f) Sworn visa application, Dec. 9, 1929 (R. 61-62). 

(g) Sworn non-resident alien income-tax return, June 10, 
1930 (R. 69-71). 

(h) Sworn visa application, Sept. 30, 1931 (R. 63-65). 

(i) Sworn visa application, Nov. 9, 1935 (R. 66-68). 

(j) Sworn non-resident alien income-tax return, May 13, 
1937 (R. 185-86). 

To this list should be added appellant’s affidavit of Novem¬ 
ber 21, 1939 (R. 16S-72), executed after the present motions 
had been called to his attention (R. 165-66), in which he 
states (R. 169-70): 

Now it seems that there is some surprise that I, as a 
born citizen of Hawaii, should have become a citizen 
of the Hanseatic City of Bremen in the year 1890. 
* * * I therefore regard myself as an American 

Citizen, though I do hold the citizenship of Bremen. 

The argument of appellant’s counsel that Isenberg is an 
American rests, first, on the narrow proposition that, notwith¬ 
standing naturalization in Germany, Isenberg did not lose his 
original Hawaiian citizenship because he is not shown to have 
explicitly renounced his Hawaiian allegiance in terms; second, 
that he therefore was a Hawaiian when Hawaiians became 
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Americans; third, that he therefore has held American and j 
German citizenship simultaneously since 1000; and, fourth— j 
though this is a major premise of the argument, it is a notably j 
inarticulate one—that he has retained his American citizen- j 
ship notwithstanding his residence in Germany, notwithstand¬ 
ing his continuous holding himself out as a German, and not- ; 
withstanding his present claim to be a citizen of Bremen and 
of the United States at the same time. 

We shall show that Isenberg was perfectly correct in claim¬ 
ing German citizenship over the years; that he thereby (as 
he himself believed) lost his Hawaiian citizenship and never 
became an American; and that he never had and does not now 
have “dual citizenship”— which, as this Court has pointed 
out, is “an incongruous relationship unknown to our institu¬ 
tions.” Von Zedtwitz v. Sutherland , 58 App. D. C. 153. 155, ! 

26 F. (2d) 525, 527. j 

. 

A. Isenberg became effectively naturalized as a German 

1. The naturalization was effective as a matter of German law ! 

The appellant Isenberg was born in Hawaii of German j 
parents in 1870. By 1874, when his father was naturalized j 
as a Hawaiian citizen, he was a Hawaiian by both German j 
and Hawaiian law, and he remained such until 1890 without | 
question. 

In January of that year he was naturalized in Bremen. 
That the naturalization there was valid under German law, so j 
that for German purposes Isenberg was undoubtedly a Ger- j 
man, is amply proved by the present record. It is shown by 
the record of Isenbcrg’s citizenship oath in 1891. which recites 
his earlier naturalization in 1890 (R. 140-143). ,T It is shown j 
by Isenberg s police registration record, which likewise recites j 
his Bremen citizenship (R. 145-4S). It is shown by the 
numerous German passports on which he received American 
visas (R. 55-68). And it is shown by the uncontradicted j 
affidavits of two German lawyers, one of whom formerly prac¬ 
ticed in Bremen (Kronstein, R. 112-25; Rosenak, R. 125-33). 

"The citizenship oath conferred certain political rights upon persons with 
Bremen nationality (Kronstein, R. 118-19; Rosenak. R. ]^9-.‘J0). Only 
Bremen nationals were eligible to take the Bremen citizenship oath. Ibid. 


i 
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Appellant’s counsel, however, insist that there is somehow 
something unclear about the nature of this naturalization 
(Br. 445, 21, 30). No expert testimony is adduced to cast 
doubt upon the efficacy of the naturalization process. 11 * The 
statute—Sec. 6 of the Act of June 20, 1936, c. 640, 49 Stat. 
1561, 1563-64, 28 U. S. C. § 695e—which makes the extract 
from the citizenship book and the police registration admissible 
for the truth of the matters therein stated, was plainly in¬ 
tended to facilitate the proof of transactions abroad. Banco 
de Espana v. Federal Reserve Bank , 114 F. (2d) 438, 445-47 
(C. C. A. 2d). But the short answer to the doubts sought to 
be raised by counsel is that Isenberg himself, after the filing 
of the motions below, reasserted his Bremen citizenship on the 
basis of this precise proceeding (R. 169-70). It is of course 
perfectly clear from this record that the 1890 naturalization 
was the only possible source of the Bremen citizenship which 
Isenberg himself now admits. 

But apart from the foregoing, Isenberg in 1895 accepted a 
commission as a Reserve Officer in a Mecklenburg regiment 
of the Prussian Army, and served as such up to and during the 
World War. The mere acceptance of such a commission was 
sufficient to naturalize him, if for any reason he had previously 
been an alien. This is clear as a matter of German law; see 
the affidavits of Drs. Kronstein and Rosenak, which cite 
numerous German laws and decisions on the point (R. 120-24, 
130-33). The same rule of German law has already been 
before this Court. Von Zedtwitz v. Sutherland, 58 App. D. C. 
153, 26 F. (2d) o2o. 1J Appellant’s counsel say nothing of this 

- S _ 

“ See Cummins v. Isenberg . 67 App. D. C. 17, 22, 80 F. (2d) 489, 494, where 

this Court, in c&aling with the naturalization of appellant’s brother, relied 
upon “the well-known rule that it is the duty of a court to give effect to the 
proved official acts of the officers of government in those matters in which 
they have jurisdiction. Here the proceedings of naturalization in accord¬ 
ance with the laws of Germany were duly had. To deny them effect would 
be contrary to every rule.” 

18 The similiarity between the case cited and the present one is shown 
by the following excerpt from the opinion (5S App. D. C. at 155, 26 F. 
(2d) at 527): 

“Appellant’s mother died in 1910, and by her last will she appointed 
his uncle, who was a German citizen residing in Berlin, as his guardian; 
aud appellant attended school in Germany, although spending his vacations 
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phase of their client’s German citizenship, doubtless because 
there is nothing to be said. 

2. The naturalization was effective as a matter of Hawaiian law 

(a) The only possible question as to the validity of Isen- 
berg’s naturalization as a matter of Hawaiian law, Hawaii be¬ 
ing an independent country until 1898, would arise from the 
circumstance that Isenberg was a minor until September 12, 
1S90. 20 Thus he was a minor at the date of his naturaliza¬ 
tion. But, after reaching his majority, Isenberg took an¬ 
other step inconsistent with Hawaiian citizenship or allegiance, 
the taking of the citizenship oath in Bremen in January 1891. 
By that time any impediment to expatriation by reason of 
minority had been removed, and the same was true in 1895 
when he accepted a commission as a Reserve Officer, and 
acquired Prussian citizenship in addition to Bremen 
citizenship. 21 

(b) Minority was the only possible impediment. Appel¬ 
lant’s argument that Hawaii did not permit expatriation of 
its nationals, has already been rejected by this Court in a case 
involving another member of the Isenberg family, the appel¬ 
lant’s brother Richard. Cummings v. Isenberg, 67 App. D. C. 
17, 89 F. (2d) 489, cert. den. 301 U. S. 682, rehearing den. 
301 U. S. 713. There the Court said, after discussing the 
testimony of a witness on the German law (67 App. D. C. at 
21, S9 F. (2d) at 493): 

in Switzerland, until the beginning of the World War. His guardian then 
enlisted him as a soldier in the German army, and he served as such 
until the end of the war. at which time he had risen to the rank of 
lieutenant. It appears Hint his appointment as a lieutenant in the German 
army, if accompanied by the delivery to him of a written eommission, 
would have, restored his German citizenship, even if he had been expat¬ 
riated theretofore as claimed by him. But owing to the pressure upon the 
German War Office at the time the delivery of commissions was greatly 
in arrears, and none was delivered to appellant. His appointment, how¬ 
ever. was regularly published, and he actually served as a lieutenant.” 
[Italics added.] 

30 In Hawaii, males attained majority at the age of twenty. Compiled 
Laws of the Hawaiian Kingdom (1884) Sec. 14S7. 

11 German law permitted an individual to be a citizen of several of the 
constituent states of the German Empire at the same time (R. 31.". 132). 
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He, however, announced his opinion to be that the 
naturalization in Bremen of the elder Isenberg would 
have been ineffective to change his citizenship—and 
also, of course, that of appellee—for the reason that 
Hawaii, as he assumed, did not permit expatriation. 
The reason is not convincing, first, because no Hawaiian 
law is cited to shov> that expatriation was forbidden , 
unless indeed it be conceded that the old English rule — 
once a subject always a subject — applied, and there 
is no support for that; and, second, even if it should 
be held to apply, it would not overcome the universal 
rule that every independent state has the right to 
naturalize a citizen of another country without regard 
to the municipal law of that country and that nat¬ 
uralization so extended will continue as long as the 
citizen remains in the country of naturalization, or 
the American rule, which goes even farther, and which 
recognizes and insists upon the inherent right of nat¬ 
uralization and protects the naturalized person both 
within and without the territory of the United States. 
Wong Kim Ark case [169 U. S. 649], supra. [Italics 
added.] 

Nothing cited by appellant in the present case tends to 
cast doubt upon this Court’s decision that there is no support 
in Hawaiian law for the rule of once-a-subject—always-a- 
subject. The Opinion of the Attorney General of Hawaii. 
No. S31, April 28, 1919, cited for the proposition that Hawaii 
did not permit expatriation (Br. 33). and which was before 
this Court in the Richard Isenberg case," certainly does not 
do so. That opinion, for one thing, proceeds upon the alter¬ 
native basis that a Hawaiian woman who married a German 
in 1888 could, after his death and after the passage of the 
Hawaiian Organic Act. resume American citizenship pursuant 
to Section 3 of the Act of March 2, 1907, c. 2534, 34 Stat. 
1228. This is a very different thing from saying she was 
never a German during marriage. Moreover, the opinion in 
question reconsiders and reverses Opinion No. 829, rendered 

22 Brief for the Appellee in Cn mining* v. l*rnbrrg, at pp. 20, 4.". 
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just four days earlier, and accordingly can hardly be regarded 
as a weighty or persuasive precedent in any event. 

And everything in Hawaiian law negatives the notion that 
Hawaii adhered to the doctrine of perpetual allegiance. The 
laws of the Kingdom of Hawaii expressly made provision for 
the naturalization of non-Hawaiians. Compiled Laws of the 
Hawaiian Kingdom (1884) Secs. 428-32. So did the Consti¬ 
tution and laws of the later Republic. Constitution of the 
Republic of Hawaii (1894) Art. 18, see 9 Haw. 737-38; Act 
of June 15, 1896, carried into Ballou’s Civil Laws of the 
Hawaiian Islands (1897) Secs. 1570-78. It would be strange 
indeed if a nation -which recognized the right of foreigners 
to cast off their citizenship intended to deprive its own citi¬ 
zens of that right sub silentio. As this Court well said in the 
Richard Isenberg case, there is no support for any such 
doctrine. 

(c) But appellant argues at length that since he is not 
shown ever to have specifically renounced Hawaiian citizen¬ 
ship, he still retained that status, notwithstanding any natu¬ 
ralization in Germany (Br. 21, 31-33), and that the law of 
Hawaii recognized dual citizenship, citing MacFarlane v. 
Collector, 11 Haw. 166. 

The MacFarlane case does not help appellant here. All 
that decision holds is that if a person is a Hawaiian by 
Hawaiian law and an Englishman by English law, the Ha¬ 
waiian courts will treat him as a Hawaiian. But the Mac¬ 
Farlane case does not hold that MacFarlane could not, by 
naturalization, have cast off his Hawaiian nationality, and it 
certainly does not hold that MacFarlane could successfully 
claim, as a matter of Hawaiian law, that he was an English¬ 
man and a Hawaiian at the same time. On the latter point, 
there being no authority cited, we must assume that the Ha¬ 
waiian law was the same as ours, namely, that the notion of 
a man being able to claim a dual allegiance wherever he may 
be is an incongruous relation which the courts will not rec¬ 
ognize. Von Zedtwitz v. Sutherland , 58 App. D. C. 153, 26 
F. (2d) 525. 

Appellant's argument really reduces itself to a contention 
that Hawaiian citizenship cannot be lost by taking an oath of 
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allegiance to another country, or by conduct wholly inconsist¬ 
ent with such citizenship, just as long as the individual in 
question refrains from abjuring or renouncing Hawaiian citi¬ 
zenship in terms. It is perhaps not surprising that no author¬ 
ities are cited in support of this view. 

Certainly no Hawaiian statute or decision lays down any 
such rule. In the converse situation of a foreigner acquiring 
Hawaiian citizenship, the Monarchy laid down no require¬ 
ment that the foreigner’s former allegiance be abjured. Comp. 
Laws Kingdom of Hawaii (18S4) Secs. 428-32, though the 
Constitution and laws of the Republic did. Const., Art. IS, 
Sec. 2 (9), 9 Haw. 73S; Act of June 15, 1S96. Sec. 4, Ballou's 
Civil Laws (1S97) Sec. 1573. But the latter provisions hardly 
prove appellant’s proposition. 

There being no Hawaiian authority, we are driven to the 
rule that, in the absence of any showing to the contrary, the 
foreign law must be assumed to be like our own. The Ameri¬ 
can law is that the taking of an oath of allegiance to a foreign 
sovereign expatriates any American citizen, native-born or 
naturalized, and that it is, not necessary that there be abjura¬ 
tion of allegiance. Sec. 2 of the Act of Mar. 2. 1907, supra; 
S U. S. C., § 17 (infra, App. p. 53); Ex parte Griffin, 237 Fed. 
445 (N. D. N. Y.); McCampbell v. McCampbell, 13 F. Supp. 
S47 (W. D. Ky). It was decided long ago in American courts 
that the act of emigrating to a foreign country, swearing 
allegiance to its government, and entering into its service, 
constitutes expatriation. Juando v. Taylor, 2 Paine 652, Fed. 
Case No. 7558 (C. C. S. D. N. Y. 1818). And the modern 
cases add that expatriation may be shown by any voluntary 
action inconsistent with an intention of retaining one’s citizen¬ 
ship. U. S. ex rel. Rojak v. Marshall, 34 F. (2d) 219 (W. D. 
Pa.); JJ. S. ex rel. Wrona v. Karnuth, 14 F. Supp. 770 
(W. D. N. Y.); U. S. ex rel. Fracassi v. Karnuth, 19 F. Supp. 
5S1 (W. D. N. Y.); see United States v. De Tolna, 27 F. (2d) 
984 (S. D. N. Y.); U. S. ex rel. Scimeca v. Husband, 6 F. (2d) 
957, 958 (C. C. A. 2d). 
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B. If Isenberg ever acquired American citizenship, he lost it long before 

his property was seized in 1918 

Since Isenberg had ceased to be a citizen of Hawaii by 1895 
at the latest, he was not affected by Section 4 of the Hawaiian 
Organic Act—Act of April 30, 1900, c. 339, 31 Stat. 141; 48 
U. S. C. § 494—which provided that— 

All persons who were citizens of the Republic of 
Hawaii on August 12, 1S9S, are hereby declared to be 
citizens of the United States and citizens of the 
Territory of Hawaii. 

This being the sole basis of appellant’s claim to American 
citizenship, it follows that a holding that he had lost his 
Hawaiian citizenship disposes of the present appeal. 

Even if it be assumed arguendo that in 1S98, prior to 
annexation. Isenberg. though a German by German law, was, 
under the alleged doctrine of nonexpatriation, a Hawaiian by 
Hawaiian law, he is not helped here. 

The effect of annexation was to introduce and make appli¬ 
cable to Hawaii American treaties, Joint Resolution of July 
7, 189S, No. 55, 30 Stat. 750, and thereafter, American laws 
as well. Sec. 5 of the Act of Apr. 30, 1900, c. 339, 31 Stat. 
141, 141-42; 48 U. S. C. §495. This made applicable to 
Isenberg the Bancroft Treaty with North Germany, which 
specifically recognized the right of expatriation. 15 Stat. 615, 
Article I (Appendix, injra, p. 54). By the act of annexation, 
the tie that bound Isenberg to Hawaii—if indeed there still 
was one—was broken. His conduct thereafter must be viewed 
in the light of the American concept of an inalienable right of 
expatriation. R. S. 1999; S U. S. C. § 15. 

(a) Having been born in Hawaii, he was a naturalized and 
not a native-born citizen, and consequently subject to expatria¬ 
tion. Cummings v. Isenberg , 67 App. D. C. 17, 89 F. (2d) 
489, supra; United States v. Dang Mew Wan Lum, SS F. (2d) 
8S (C. C. A. 9th). 

(b) He expatriated himself because he held himself out as a 
German and because his conduct was inconsistent with Ameri¬ 
can citizenship. United States v. De Tolna, 27 F. (2d) 9S4 
(S. D. N. Y.); U. S. ex rel. Rojak v. Marshall, 34 F. (2d) 219 
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(W. D. Pa.); U. S. ex rel. Wrona v. Kamuth, 14 F. Supp. 770 
(W. D. N. Y.); U. S. ex rel. Fracassi v. Kamuth, 19 F. Supp. 
581 (W. D. N. Y.). 

(c) He expatriated himself by reason of his long-continued 
residence in Germany, under the general expatriation provi¬ 
sions of the Act of March 2, 1907; 8 U. S. C. §§ 16-17, and 
under the expatriation provision contained in § 21 of the Trad¬ 
ing with the Enemy Act (both infra, App. p. 53). On this 
phase of the case it is not necessary to do more than cite the 
decision in the case of appellant’s brother. Cummings v. 
Isenberg, 67 App. D. C. 17, 89 F. (2d) 489, supra. 

(d) We have already discussed at some length (pp. 4^5, 8-9, 
30, supra ) the many documents in which Isenberg claimed 
German citizenship, 23 which his counsel endeavor to dismiss 
with the remark (Br. 22) that “the question of his citizenship 
was one of status and anything he may have said about it could 
not in any way affect it.” The law is otherwise. The cases 
already cited, supra, p. 36, show that conduct inconsistent 
with American citizenship involves an expatriation. As the 
Supreme Court said in United States v. Gay, 264 U. S. 353, 
358, “It is a matter of option and intention.” The present 
record shows beyond any scintilla of doubt that appellant’s 
conduct was wholly inconsistent with American citizenship. 
And, while some of the cases under the general expatriation 
provisions go to extreme lengths in finding an intent to return 
to the United States—and hence an intent to remain an Amer¬ 
ican citizen—on facts which lean very strongly the other way, 
there is no case which has refused to find expatriation where 
the claimant, as here, consistently held himself out as a for¬ 
eigner and repeatedly swore under oath that he was an alien. 

C. Isenberg’s recent claim of “dual citizenship” is per se inconsistent 
with American citizenship, and in any event bars him here 

In 1924, 1927, 1928, 1929, 1930, 1931, 1935, and 1937, Isen¬ 
berg swore under oath that he was a German. In 1927 and 
1936 he swore that he was an American. In 1939 he swore 
that he had dual citizenship (R. 168-73). 

51 Mention might also be made of the immigration manifests, R. 139, 
135, 156, 137, which are admissible for the truth of the matters therein 
stated. Mclnemey v. United States , 143 Fed. 729 (C. C. A. 1st). 
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Isenberg’s present claim, it must be noted, is not that he is 
a German by German law and an American by American— 
the “dual citizenship” situation well known to international 
law and here suggested by his counsel (Br. 35). Isenberg’s 
claim is one of “dual allegiance,” that is, that by American law 
he is, at one and the same time, a citizen of the United States 
and a citizen of Bremen, and that, in consequence, he owes a 
contemporaneous allegiance to the United States and Germany 
both. 

Apart from certain other aspects of the affidavit last referred 
to, we submit that the claim therein contained, of being at 
the same time a citizen of this and of another country, to¬ 
gether with the admission therein that he holds citizenship in 
a foreign country, is in and of itself so wholly inconsistent with 
American concepts that it would serve, alone, to expatriate 
the affiant. No adult American can claim to owe true alle¬ 
giance to two countries at the same time. 

In Von Zedtwitz v. Sutherland, 58 App. D. C. 153, 26 F. 
(2d) 525, this Court, properly we submit, characterized a claim 
of dual allegiance as “an incongruous relationship unknown to 
our institutions.” The statute and cases cited supra, p. 36, 
to the effect that the mere taking of an oath of allegiance to 
a foreign state constitutes expatriation from American citi¬ 
zenship, proceed on the proposition that “When one swears 
allegiance to one country, he necessarily denies his allegiance 
to another.” U. S. ex rel. Fracassi v. Karnuth, 19 F. Supp. 
581, 583 (W. D. N. Y.). 

For, as Secretary of State Gresham pointed out in the J. F. 
Bowler case (2 For. Rel. of the U. S. 1895, p. 853): 

That oath is inconsistent with his allegiance to the 
United States. By taking it he obligated himself to 
support the government of his adoption, even to the 
extent of fighting its battles in the event of war between 
it and the country of his origin. He could not bear 
true allegiance to both governments at the same time. 
[Italics added.] 24 

34 It is interesting to note that Bowler was an American who became 
naturalized in Hawaii when the laws of that country required only an 
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Appellant’s reliance on Perkins v. Elg, 307 U. S. 325, is not 
well founded. That case does not recognize dual allegiance 
in the sense of a claim by an adult that he owes allegiance to 
two countries at once. The decision simply held that, though 
Miss Elg may have been Swedish by Swedish law and Ameri¬ 
can by American law during her minority, she could not be 
expatriated by her parents during her minority when, upon 
coming of age, she elected the American citizenship which 
was hers by birth in this country. Here the election was in 
the other direction; Isenberg never claimed to be an Ameri¬ 
can—except for Alien Property purposes. 

And, finally, as this Court has held, one who claims dual 
allegiance, in that case to Switzerland and Germany both, 
is still a German within the Trading with the Enemy Act. 
Von Zedtwitz v. Sutherland, 58 App. D. C. 153, 26 F. (2d) 
525. As was there said (58 App. D. C. at 155, 26 F. (2d) at 
527): 

In our opinion, it must be held upon the present 
record that in the years 1918 and 1919 appellant was 
either a German citizen, or was at least possessed of 
a dual citizenship, an incongruous relationship un¬ 
known to our institutions, whereby he was bound to 
render military service to both the German and Swiss 
governments. And in our opinion the latter status is 
not within the purview of the amendment of March 
4, 1923, to the Trading with the Enemy Act. The 
amendment provides for the return of property to an 
owner who at the time when it was seized was a citizen 
of a country other than Germany. The term “citizen.” 
as employed in the act, should be construed with refer¬ 
ence to the fundamental purposes of the act, as well 
as the common meaning attached to the word in this 
country. 

oath of allegiance to Hawaii without an oath renouncing one’s prior 
allegiance. Comp. I>aws of the Hawaiian Kingdom (18X4) Sees. 428-32. 
The diplomatic correspondence shows that the Hawaiian authorities re¬ 
garded Bowler as an effectively naturalized Hawaiian, and that the 
American Secretary of State held that Bowler was effectively expatriated 
from American citizenship. 2 For. Rel. of the U. S., 1895, pp. $38, 853. 
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The Trading with the Enemy Act was enacted as a 
means of preventing the affected property from reach¬ 
ing the enemy and adding to his resources in war. Such 
a purpose would draw no distinction between a citizen 
of Germany, and a dual citizen of both Germany and 
Switzerland, for in either case the owner and his prop¬ 
erty would be subject to the military requirements of 
the enemy. Moreover, within the proper and ordinary 
sense of the language employed in the act as amended, 
a person cannot rightly be said to be a citizen or sub¬ 
ject of a country other than Germany, when at the 
same time he is a citizen or subject of Germany. The 
legislative purpose manifestly was to exclude all citi¬ 
zens and subjects of Germany from the favor of the 
amendment, and the possession of dual citizenship in 
another country, in addition to German citizenship, af¬ 
fords no relief from that prohibition. [Italics added.] 

Isenberg’s present claim, that he is a German and an Ameri¬ 
can both (R. 170), means, under the Von Zcdtwitz ruling, that 
he is a German for the purposes of the Trading with the 
Enemy Act. 25 That is decisive of the present controversy, 
and that alone supports the judgment below, even in the 
absence of fraud. 

IV. Isenberg obtained the Executive Allowance by fraud 

The criteria for actionable fraud have been frequently laid 
down by the courts. As was said by this Court in Baker v. 
Baker, 54 App. D. C. 214, 217, 296 Fed. 961, 964: 

As a general rule, actual actionable fraud is the con¬ 
cealment of a fact which should have been disclosed, 
or is the representation of the existence of a material 
fact which did not exist. That representation must be 
positively made knowing it to be false, or recklessly and 
positively made without knowledge of its truth. The 
party to whom the representation is made must not 

-'Under Section » (b) (1) of the Trading with the Enemy Act. as 
amended, the quantum of recovery in respect of seized enemy property 
was the same for enemies of American nationality as for those of Swiss 
nationality. 
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only be warranted in accepting it, but he must actually 
accept it, and, relying on its truth, act as contemplated 
by the party making it. Ming v. Woolf oik, 116 U. S. 
599, 602; Marshall v. Hubbard, 117 U. S. 415, 416, 
41S, 419. 

Judged by this standard, it is plain that the present record 
presents a clear and unequivocal case of fraud. 

A. Isenberg’s representations were false 

Isenberg’s false representations are contained in his claim 
affidavit of November 30, 1927 (R. 103-04). 

(i) He there stated: 

I have never taken an oath of allegiance to any state 
of Germany nor to the Imperial or any other German 
Government or subdivision thereof, or any other foreign 
country. I have made no application for citizenship 
in Germanv or elsewhere * * * and have never 

V 

foresworn allegiance to the Kingdom of Hawaii, the 
Republic of Hawaii, or the United States of America. 

These statements were false. The evidence, already dis¬ 
cussed at length, shows that Isenberg was naturalized in 
Bremen in 1S90 in order that he might enter the German 
Army, that he took an oath of allegiance to the Free and 
Hanseatic City of Bremen in 1S91, and that he was required 
to take an oath of allegiance to the German Kaiser and to 
the Grand Duke of Mecklenburg when he became a reserve 
officer in 1S95 (R. 123-24). 

In his November 1939 affidavit (R. 16S-73) Isenberg admits 
that he became a citizen of Bremen in 1S90 and still claims 
such citizenship. 

The circumstance that Isenberg may not in terms have 
renounced Hawaiian (or American) citizenship is, as we have 
shown above, pp. 35-36, 39, quite immaterial. 

(ii) Isenberg stated (R. 104): 

I * * * always regarded myself as an American 
citizen. 

This statement was false; we have already listed the many 
documents in which Isenberg swore that he was a German, 
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see p. 30, supra. If it be objected that Isenberg was under 
no duty to state any belief as to citizenship, the short 
answer is that, if he made a representation as to his belief, he 
was under a duty to make a true one. 

(iii) Isenberg stated (R. 104): 

I have therefore considered Lihue, Hawaii, as my 
permanent home and domicile, and have never changed 
my domicile. 

This statement was false. Isenberg had resided at Trave¬ 
nort, Kreis Segeberg. Holstein, in Germany, since 1895 (R. 52. 
55). He still lives there. A scries of documents under his 
own hand, from 1903 to 1939, all state his residence to be at 
Travenort (R. 91. 93. 55, 9S. 99, 52, 107. Gl. G9. G3, 108, 66, 
185, 168, 195). Some are to the effect that Travenort is his 
fixed domicile which he does not intend to abandon (R. 63, 66). 

We have already pointed out the bearing of a domicile 
abroad for so long a time, see p. 38; it would automatically 
result in Isenberg’s expatriation if we assume that he ever 
became an American. Cummings v. Isenberg, 67 App. D. C. 
17. 89 F. (2d) 4S9, supra. 

(iv) Isenberg stated (R. 104): 

I * * * h ave never borne arms against the 
United States or any of her Allies or Associates. 

This statement, we submit, was also false. He served 
against Russia for two years, from 1914 to 1916. While the 
Russians were not at that time allied or associated with the 
United States, and never were except from April 1917 until 
some time in 1918, still the fair interpretation of the repre¬ 
sentation is that Isenberg never served in the war. For, as¬ 
suredly, war service would have disclosed the taking of an 
oath of allegiance, and to have put the officials on notice of 
that might well have jeopardized allowance of the claim. 

B. Isenberg’s representations were known to be false and were made with 

intent to deceive 

1. It is not necessary to rely on conjecture, or to pile up 
assumptions in order to show that Isenberg knew the falsity 
of his representations as to citizenship. The chronology of 
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the documents itself conslusively proves his knowledge of that 
falsity. 

Thus, on September 16. 1927. Isenberg swore that he was 
a citizen of Germany in his Mixed Claims Commission 
affidavit (R. 52). On October 5 of the same year he applied 
for an American visa on his German passport (R. 57-5S). He 
entered this country on October 31 as a German (R. 155). 
Yet on November 30 he swore that he had always regarded 
himself as an American citizen (R. 104). 

In 1928, 1929, and 1930. he reverted to sworn assertions 
of German citizenship (R. 59, 61, 69). In August 1931 he 
was held to be an American and was awarded over 8100,000 
(R. 160)—and then in October of the same year he traveled 
on a German passport to collect the money (R. 63, 156). 

In November 1935 he again came to this country, on a 
German passport (R. 66, 157), so that he could, in February 
1936 (R. 2, 8), swear to the allegation in the present bill that 
he has been an American since 1900. In May 1937, during 
the pendency of the suit, he represented to the Internal Reve¬ 
nue authorities that he was a German (R. 185). 

Comment is surely unnecessary. 

2. And Isenbergs representations that he was an American, 
equally plainly, were made with intent to deceive. How else 
explain the fact, disclosed by the present record^ that he swore 
he was an American for Alien Property purposes and a Ger¬ 
man for all other purposes? 

When he sought a passport visa, he was a German (R. 55, 
57, 59. 61, 63, 66). When he paid his Federal income taxes, 
he was a German (R. 69, 185). When he helped others with 
their claims, he was a German (R. 52, 99). It was only in 
connection with his own Alien Property transactions, when he 
was endeavoring to obtain for himself money from the United 
States, that he represented himself to be an American (R. 100, 
103, 2, 195), or, as he now says, as a German and an American 
at the same time (R. 170). 

Here again, comment would be a work of supererogation. 
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C. The officials of the United States relied upon Isenberg’s representa¬ 
tions, and were entitled to do so 

It is perfectly clear, when the Isenberg claim affidavit (R. 
103-04), the Executive Allowance (R. 160-63), and the affi¬ 
davits of former Attorney General Mitchell (R. 135-36) 20 and 
former Assistant Attorney St. Lewis (R. 192-93) are read 
together that the officers of the Government charged with the 
duty of passing on Isenberg’s claim relied upon his representa¬ 
tions as to citizenship, and that they had no knowledge of 
the facts and circumstances which he concealed and 
misrepresented. 

The contention of appellant’s counsel (Br. 22, 23, 27) that 
all of the challenged statements in the November 1927 affidavit 
were known to the Department is flatly contradicted by the 
present record (R. 192-93), and seems to us to impute re¬ 
flections, if not upon the integrity of the officials concerned, 
then certainly upon their intelligence. It is simply absurd to 
suppose that any lawyer, knowing the facts now disclosed, 
would have signed or initialed the Allowance made to Isenberg. 

At best, the argument of appellant’s counsel is a contention 
that the officials should have known. It is suggested that 
there was no fraud, because the Executive Allowance referred 
to the opinion of the Supreme Court of the District of Co¬ 
lumbia in Isenberg v. Hicks, unreported; that the files of that 
court in that case would have disclosed a statement by appel¬ 
lant’s mother that he had served in the German Army; and 
that the files of the Alien Property Custodian—not of the 
Department of Justice—concerning the claim of appellant’s 
mother would have revealed testimony by his sister that he 
took an oath as a German citizen before entering the German 
Army (R. 188-90; see Br. 22-27). 

In other words, notwithstanding appellant’s representation 
that he had never taken any such oath (R. 104), there was still 

“The affidavit of former Attorney General Mitchell is clearly competent 
under the decision of this Court in Brouming v. National Capital Hank , 
13 App. D. C. 1, 19. And, under the Federal practice, it is not necessary 
that the affidavits expressly recite that they are made on personal knowl¬ 
edge, &e., if the other circumstances indicate that the affiant possesses the 
requisite competency. Banco de Espana v. Federal Reserve Bank , 114 
F. (2d) 438, 445 (C. C. A. 2d). 
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no fraud, because if the Alien Property Custodian and the 
Attorney General and their respective subordinates had been 
more suspicious in 1931, they would have discovered facts 
which might have put them on notice of the falsity of what 
appellant made oath to. 

The complete answer to this sort of argument was made by 
the Circuit Court of Appeals for the Second Circuit in Falter 
v. United States, 23 F. (2d) 420. cert. den. 277 U. S. 590. 
There Judge Learned Hand said (p. 424): 

When the parties do not have equal means of knowl¬ 
edge. it is immaterial that the victim, if more suspi¬ 
cious. could have discovered the cheat [citing cases]. 

It was natural, though perhaps not excusable, for 
Cole to rely on Falters superior knowledge. This Fal¬ 
ter knew and relied upon in practicing upon his credu¬ 
lity and possibly upon his indolence. To say that the 
defendants are to be excused because of the success of 
their contrivances would be to sanction the very con¬ 
summation of their crime. 

This decision and the affidavits of Messrs. Mitchell and St. 
Lewis conclusively answer any contentions which could be 
made under the present heading. 

D. The United States was damaged by reason of reliance on Isenberg’s 

knowingly false representations 

As we have shown, pp. 26-27, supra, the basis for recovery 
here is the difference between the amounts received by Isen- 
berg as an American and the highest amounts he could have 
received at any time as a German, plus interest thereon from 
the respective dates of payment. 

These amounts are not disputed here. Appellant suggests, 
however, that the judgment entered below is without authority 
of law because (Br. 17): 

It is in the form of an absolute money judgment in 
favor of the appellees. Yet, if it should be sustained 
and a recovery obtained in whole or part, while it is 
expected that it will be turned into the Settlement of 
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War Claims fund, there is no law requiring it. [Italics 
in original.] 

But the insinuation implicit in this argument completely 
overlooks Section 25 (a) (2) of the Trading with the Enemy 
Act, which does require that the items in respect of which 
judgment was awarded below must, as a matter of law, be 
covered into the German Special Deposit Account. 

V. There was no genuine issue as to any material fact and 

consequently the court below properly granted summary 

judgment 

Rule 56 (c) of the Federal Rules of Civil Procedure provides 
that— 

The judgment sought shall be rendered forthwith if 
the pleadings, depositions, and admissions on file, to¬ 
gether with the affidavits, if any, show that, except as to 
the amount of damages, there is no genuine issue as to 
any material fact and that the moving party is entitled 
to a judgment as a matter of law. 

These requirements were fully met in the instant case. 

A. The affidavits filed on behalf of appellant do not raise any genuine issue 

of material fact 

After the filing of appellees’ motion for summary judgment, 
there were filed on behalf of appellant two affidavits executed 
by himself (R. 168-73, 195). two affidavits executed by his 
New York attorney (R. 164-67, 1S7-SS). and a notice to admit 
under Rule 36. F. R. C. P., together with a response thereto 
(R. 1SS-90). We shall show that none of these documents 
raise any genuine issue of fact. 

1. Appellant’s November 1939 affidavit (R. 16S-73) clearly 
does not do so. That admits his Bremen naturalization and 
contains a claim of an existing Bremen citizenship; it thus 
necessarily constitutes an admission that his 1927 claim affi¬ 
davit. wherein nothing was said of these matters, was fraudu¬ 
lent. Far from raising any issue of fact, the November 1939 
affidavit is in reality a plea of guilty. 
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2. Appellant’s December 1939 affidavit (R. 195) does not 
raise any genuine issue of material fact. 

(i) The circumstances of the preparation of the 1927 claim 
affidavit, as there disclosed, are not, we submit, material. It 
was Isenberg who sw’ore to the claim affidavit, regardless of 
who prepared it. There is no showing that any officer of the 
Government advised him to include matters wffiich were not so. 
If the officials simply wrote down what he told them, the fraud 
is his, not theirs. 

(ii) Appellant’s December 1939 affidavit does not raise any 
genuine issue because it is sham. It asserts that appellant 
answered the Government representative’s questions “frankly 
and truthfully,” and that they prepared the affidavit. There 
is no suggestion that they garbled his answers. That being 
so, the December 1939 affidavit is sham, because it is obvious 
that all the other facts in the case, including appellant’s ad¬ 
missions, conclusively show that the representation of having 
told the truth is itself false. The December 1939 affidavit 
does not raise any issue which need be tried. 

(iii) The December 1939 affidavit is additionally fraudulent 
because, while again asserting appellant's claim of American 
citizenship, it again suppresses any mention of the Bremen 
citizenship which appellant had admitted only a month earlier. 

3. The affidavits of appellant’s counsel (R. 164-67, 187-88) 
do not raise any issue of fact. They suggest in effect that the 
present suit be stayed until the end of the war. when Isenberg 
can leave his home in Germany. Such a suggestion for indefi¬ 
nite delay was rejected by two Justices of the District Court, 
and appellant’s brief indicates that it is abandoned here. At 
best, it might be noted, these affidavits of counsel urge, not so 
much that there has been no communication with appellant, 
but that appellant has not executed affidavits which will be 
a defense to the motions for summary judgment. 

4. The notice to admit and the response thereto (R. 188- 
90) develop the contention, already discussed and disposed 
of above, pp. 45-46, that a paper in the Beta Isenberg case was 
in fact before the Department of Justice in the J. Carl Isen¬ 
berg case. The materials adduced, as we have shown, do not 
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support the contention. Mere suspicions—and here there is 
something less than that—do not defeat a motion for sum¬ 
mary judgment. Banco de Espana v. Federal Reserve Bank, 
114 F. (2d) 438, 446-47 (C. C. A. 2d), aft’g 28 F. Supp. 958, 
973 (S. D. N. Y.). 

5. It is urged (Br. 20-21) that the Executive Allowance dis¬ 
closes that affidavits other than Isenberg's were before the 
Department in 1927 and 1931 (R. 161). If Isenberg pre¬ 
sented other documents which were false and those rather 
than his own affidavit were relied upon, the fraud is still 
his. Appellant’s counsel could easily have secured production 
of those other documents, under Rule 34, F. R. C. P.- 7 Their 
absence in the present record raises no issue to be tried. 

6. It is further urged (Br. 26) that other individuals in 
the Department of Justice initialed the Allowance, whose 
affidavits do not appear. Here again, the absence of these 
parties does not raise any issue of fact. Appellant was free 
to call them. Appellees have fully discharged any burden 
resting on them by proving that the Attorney General and the 
Assistant Attorney General were misled without producing 
all their subordinates. 

B. The circumstance that fraud is involved here does not render the case 
an inappropriate one for summary judgment 

1. There is nothing in fraud per se w'hich defeats a motion 
for summary judgment. The test is not whether the case 
involves fraud, contract, or negligence; it is whether there 
has been raised any genuine issue of material fact. Where 
no such issue has been raised in a fraud case, then, as this 
Court has held, summary judgment is proper. Mearns v. 
Chatard, 47 App. D. C. 257. To the same effect are New York 
Credit Men’s Ass’n v. Chaityn, 29 F. Supp. 652 (S. D. N. Y.) 
(preference in bankruptcy); Culhane v. Jackson Hardware 
Co., 25 F. Supp. 324 (D. S. D.) (same); c/. Gross v. Federal 
Reserve Bank, 29 F. Supp. 1005, 1006 (S. D. Ohio) (alleged 

27 In fact, these other affidavits were produced in court at the hearing 
below by counsel for the appellees. Counsel for the appellant did not ask 
to examine them. 
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conversion of cancelled gold certificate; “plaintiff’s contention 
is clearly untenable, if not reprehensible”). 

2. The mere circumstance that the facts are complex, or 
that they give rise to delicate questions of law. does not result 
in a denial of a motion for summary judgment where there 
is no dispute as to the facts themselves. This is strikingly 
illustrated by two recent cases. 

In Banco dc Espana v. Federal Reserve Bank . 28 F. Supp. 
958 (S. D. N. Y.). afi’d, 114 F. (2d) 43S. the present Spanish 
Government sued the Federal Reserve Bank for the conver¬ 
sion of silver coin which had been sold to the United States 
by officials of the former Spanish regime, on the ground that 
under Spanish law these officials had had no authority to make 
the sale. Both the District Court and the Circuit Court of 
Appeals held that the case was properly disposed of on sum¬ 
mary judgment, as the affidavits filed on behalf of the defend¬ 
ants disclosed facts, not subject to dispute, which required a 
decision in their favor as a matter of law. The court relied 
in part on the circumstance, present here also, that most of the 
proof was documentary in character. 

Similarly, in Z. & F. Assets Realization Carp. v. Hull, 72 
App. D. C. —. 114 F. (2d) 404. afi’d, U. S. Sup. Ct., Jan. (5, 
1941. the complex legal questions raised by the Mixed Claims 
Commission’s decision in the Black Tom rehearing, after the 
German Commissioner had withdrawn, were disposed of on 
summary judgment. The plaintiffs there endeavored to raise 
a question of fact by pointing out that the Secretary of State 
had certified the awards in question to the Treasury after 
commencement of suit and before service, and argued that 
those circumstances raised an issue of fact as to whether the 
Secretary had given the awards more than mere ministerial 
attention. The Supreme Court’s opinion points out other 
facts of record which show that the Secretary did consider the 
matter very carefully on previous occasions, and therefore 
necessarily holds that the doubts injected into the case by the 
plaintiffs did not raise a genuine issue of material fact. 
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C. Under accepted standards, summary judgment was properly granted 

below 

Where the facts are not in dispute, the question of fraud 
vel non is one of law. Heart of America Lumber Co. v. 
Belove, 2S F. Supp. 619 (W. D. Mo.), aff’d, 111 F. (2d) 535 
(C. C. A. 8th). That is the situation here. 

And, generally, the prevailing test for summary judgment 
under l^ule 56 is the same as the test for a directed verdict. 
Gasifer Mfg. Co. v. Ford, 1 F. R. D. 10 (E. D. Mo.); Mutual 
Life Ins. Co. v. Ballard, 1 F. R. D. ISO (S. D. Fla.). 

That latter test is whether the evidence was of such a con¬ 
clusive character that it would have been the duty of the 
court to set aside the verdict if a jury had found for the appel¬ 
lant. Small Co. v. Lamborn & Co., 267 U. S. 24S; Empire 
State Cattle Co. v. Atchison Ry., 210 U. S. 1; Louisville &c. 
R. R. v. Woodson, 134 U. S. 614. A mere scintilla is not 
enough to take the case to the jury. Small Co. v. Lamborn 
cC* Co., 267 U. S. 24S. The standard to be applied is whether 
impartial and reasonable men could reach but one conclusion 
on the evidence as to a claimed fact. Ibid. In a clear case, 
where the facts leave no room for doubt, a verdict may be 
directed even in a case of fraud. See People's Savings Bank 
v. Bates, 120 U. S. 556, 561-62. Here, it is submitted, no im¬ 
partial person could reasonably find that fraud was absent. 

Appellant urges that the issues should be tried, citing a 
number of summary judgment cases where the courts found 
an issue of fact to exist (Br. 28-29). But the test laid down 
in one of the cases he cites. Whitaker v. Coleman, 115 F. (2d) 
305 (C. C. A. 5th), shows pretty plainly that no such issue 
exists here. 

In that case, Judge Hutcheson remarked (115 F. (2d) at 
306): 

To proceed to summary judgment it is not sufficient 
then that the judge may not credit testimony proffered 
on a tendered issue. It must appear that there is no 
substantial evidence on it. that is, either that the ten¬ 
dered evidence is in its nature too incredible to be 
accepted by reasonable minds, or that conceding its 
truth, it is without legal probative force. [Italics 
added.] 



Obviously, Isenberg has not proffered any substantial testi¬ 
mony here. 

Judge Hutcheson continues (115 F. (2d) at 307): 

Summary judgment procedure is not a catchpenny 
contrivance to take unwary litigants into its toils and 
deprive them of a trial, it is a liberal measure, liberally 
designed for arriving at the truth. Its purpose is not to 
cut litigants off from their right of trial by jury if they 
really have evidence which they will offer on a trial, 
it is to carefully test this out. in advance of trial, by 
inquiring and determining whether such evidence exists. 

No such evidence exists here. And what is there left to 
try? Even in a criminal case, no trial is had after the accused 
pleads guilty. Appellant’s November 1939 affidavit (R. 
168-73) admits everything that is charged. If Isenberg came 
here to testify, what could he say? What defense is there, 
in the face of the record in the present case? Advice or insti¬ 
gation of others—and to date that has not been suggested 
here—though possibly it might be exculpatory morally, is not 
a legal defense. 

CONCLUSION 

For the foregoing reasons, the judgment of the District 
Court should be affirmed. 

Respectfully submitted. 

Francis M. Shea, 

Assistant Attorney General, 
Frederick Bernays Wiener, 

Special Assistant to the Attorney General, 

Harry LeRoy Jones, 

Frederick L. Smith, 

Attorneys, Department of Justice, 

Attorneys for Appellees. 


January 1941. 



APPENDIX 

Section 2 of the Act of Mar. 2, 1907, c. 2534, 34 Stat. 1228; 
8 U. S. C. §§ 16-17: 

Sec. 2. That any American citizen shall be deemed 
to have expatriated himself when he has been natu¬ 
ralized in any foreign state in conformity with its laws, 
or when he has taken an oath of allegiance to any 
foreign state. 

When any naturalized citizen shall have resided for 
two years in the foreign state from which he came, or 
for five years in any other foreign state it shall be pre¬ 
sumed that he has ceased to be an American citizen, and 
the place of his general abode shall be deemed his place 
of residence during said years: Provided, however, That 
such presumption may be overcome on the presentation 
of satisfactory evidence to a diplomatic or consular 
officer of the United States, under such rules and regu¬ 
lations as the Department of State may prescribe: And 
-provided also, That no American citizen shall be 
allowed to expatriate himself when this country is at 
war. 

Section 21 of the Trading with the Enemy Act, as added 
by the Act of Mar. 4, 1923, c. 285, 42 Stat. 1511, 1516: 

Sec. 21. That the claim of any naturalized American 
citizen under the provisions of this Act shall not be 
denied on the ground of any presumption of expatriar 
tion which has arisen against him, under the second 
sentence of section 2 of the Act entitled “An Act in ref¬ 
erence to the expatriation of citizens and their protec¬ 
tion abroad,” approved March 2, 1907, if he shall give 
satisfactory evidence to the President, or the court, as 
the case may be, of his uninterrupted loyalty to the 
United States during his absence, and that he has re¬ 
turned to the United States, or that he, although desir- 

( 33 ) 



54 


ing to return, has been prevented from so returning 
by circumstances beyond his control. 

Section 29 (e) of the Trading with the Enemy Act—as 
added by the Act of Mar. 10. 1928, c. 167, § 15, 45 Stat. 275. 

(e) All money or other property received by the 
Alien Property Custodian as a result of any action or 
proceeding (whether begun before or after the enact- 
y ment of the Settlement of War Claims Act of 1928, 
and whether or not for the enforcement of a demand or 
requirement as above specified) shall for the purposes 
of this Act be considered as forming a part of the trust 
in respect of which such action or proceeding was 
brought, and shall be subject to return in the same 
manner and upon the same conditions as any other 
money or property in such trust, except as otherwise 
provided in subsection (b) of this section. 

The Bancroft Treaty of Feb. 22, 1SGS, between the United 
States and the King of Prussia on behalf of the North German 
Confederation (15 Stat. 615). 1 


Article I 

* * * Reciprocally, citizens of the United States 

of America who become naturalized citizens of the 
North German Confederation, and shall have resided 
uninterruptedly within North Germany five years, shall 
be held by the United States to be North German cit¬ 
izens, and shall be treated as such. The declaration of 
an intention to become a citizen of the one or the other 
country has not for cither party the effect of naturali¬ 
zation. 

This article shall apply as well to those already 
naturalized in either country as those hereafter natural¬ 
ized. 


'This treaty continued in force at least until April 0, 1917. notwith¬ 
standing the merger of the North German Confederation into the German 
Empire. Tcrlindcn v. Amcx, 1S4 U. S. -70. 
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Francis Biddle, Attorney General of 
the United States, as Alien Property 
Custodian, and W. A. Julian, Treas¬ 
urer of the United States, 

Appellees. 


Appellees have labored and complicated the issues in 
their brief and it will be the purpose of this reply brief to 
point out the principal errors without attempting an 
analysis of the 94 cases and GO statutory and miscellaneous 
citations. We shall do this under these three headings: 

1. After dismissing the complaint for want of jurisdic¬ 
tion the District Court was without jurisdiction of the 
counterclaim. 

2. The District Court ought not to have attempted to 
determine a contested factual issue of fraud on a motion 
for summary judgment; nor did appellees make out a case 
of fraud if summary judgment could properly have been 
used. 
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3. In any event the executive allowance awarding appel¬ 
lant the bare proceeds of his sold-out property was within 
the President’s discretion and is not subject to review in 
this proceeding. 


I. 

After dismissing the complaint for want of jurisdic¬ 
tion the District Court was without jurisdiction of the 
counterclaim. 

Since the filing of our main brief and appellees’ brief, 
the Supreme Court, on February 17,1941, in Kelleam, et al. 
v. Maryland Casualty Company, 312 U. S. 377, has held that 
where the district court had no jurisdiction of the main case 
a cross-petition should have been dismissed, saying, “Hence 
once the bill of complaint were dismissed, no jurisdiction 
would remain for any grant of relief under the cross¬ 
petition.” This controlling determination of the Supreme 
Court is decisive of this case. 

This Court held in Pflueyer v. United States , App. 
D. C. ; 121 F. (2d) 732, certiorari denied October 13, 
1941, that the District Court has no jurisdiction of a bill of 
complaint like the one filed in the case at bar. Since the 
complaint was dismissed the counterclaim also should have 
been dismissed. Under the Pflueger and Kelleam cases the 
counterclaim should be dismissed. 

Appellees’ brief complicates the question for determina¬ 
tion by this Court with discussion of decisions unrelated to 
the issue presented here. Quite a number of cases are 
cited which hold that the dismissal of a bill of complaint 
(not on jurisdictional grounds) does not require the dis¬ 
missal of a counterclaim if it requests affirmative relief. 
From this appellees argue that because their counterclaim 
contained a prayer for affirmative relief, the court below has 
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jurisdiction to enter judgment on it. This argument com¬ 
pletely disregards the fact that the main cause of action 
was dismissed for want of jurisdiction. This fact, we sub¬ 
mit, is controlling and requires the dismissal of the counter¬ 
claim. 

The general proposition, which appellees state on pages 
15 and 16 of their brief, that when a person comes into a 
forum of his own choosing, he submits to the jurisdiction of 
the forum for all purposes, does not apply to this case where 
the court has no jurisdiction of the main case, for in the 
absence of jurisdiction of the main case, no jurisdiction 
remains to grant relief under the counterclaim. The court, 
having no jurisdiction of appellant’s suit, acquired no juris¬ 
diction of the cross-suit against appellant. The fact that 
appellant unsuccessfully attempted to get into court by filing 
suit voluntarily does not confer jurisdiction for it is elemen¬ 
tary that jurisdiction cannot be acquired by consent if it 
does not otherwise exist. The court having no jurisdiction 
of appellant’s suit was without jurisdiction of the counter¬ 
claim and should have dismissed it along with appellant’s 
suit. This proposition is amply sustained by the authorities 
cited in our main brief which appellees brush aside in a short 
footnote on page 15 of their brief. It is definitely deter¬ 
mined in Kelleam v. Maryland Casualty Company, supra. 

Appellees stress and rely upon Cummings v. Societe 
Suisse, 66 App. D. C. 121, 69 App. D. C. 154, but that case 
is not in point since in that case the District Court had 
jurisdiction of the main action stated in the complaint. 
Moreover, the order under review was not that of the Presi¬ 
dent of the United States, but of the Attorney General, 
whose decision was induced by alleged corruption and 
bribery and there was a regular trial of the main suit and 
counterclaim with examination and cross examination of 
witnesses. 
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The Supreme Court has recently held that the United 
States may not attack collaterally a decree in favor of a 
non-enemy claimant who brought suit to recover the pro¬ 
ceeds of seized property sold under the Trading with the 
Enemy Act, 50 U. S. C. A. Appendix, Sec. 1 et seq., Jack- 
son v. Irving Trust Co., 311 U. S. 494. Appellant in the 
case at bar, proceeding under the alternative remedy, 
obtained the remaining proceeds of the sale of his Hawaiian 
property through application to the President. But since 
Subsection (c) of Section 9 permits any person whose 
money or other property the President is authorized to 
return under Subsection (b) to file an application for 
presidential allowance or to institute a suit, as provided in 
subsection (a), and continues, “The President or the court, 
as the case may be, may make the same determinations with 
respect to citizenship and other relevant facts that the 
President is authorized to make under the provisions of 
Subsection (b) hereof,” it is plain that the President’s de¬ 
termination was to be as final and conclusive as one by a 
court. Section 12 likewise treats a presidential allowance 
and a judicial decree as alternative remedies of equal 
weight and finality (See appellant’s main brief, p. 12, 
where the statute is set forth). 

In addition to the above statutory language, we rely on 
the following recent decisions of the Supreme Court hold¬ 
ing a determination of the President, or one of his cabinet 
officials, conclusive in any matter in which Congress has 
given discretion, United States v. George S. Bush <& Co., 
310 U. S. 371, 379-3S0, Z <fc F Assets Realization Corp. v. 
Hull, 311 U. S. 470, and United States v. Morgan, 313 U. S. 
409. 

Appellees cite (pp. 19-20 of their brief) Whiteside v. 
United States, 93 U. S. 247 and Wilber Nat. Bank v. United 
States, 294 U. S. 120. These cases, and the other cases 
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cited on pages 19 and 20 of their brief, deal with erroneous 
payments made by subordinate officers of the government, j 
without the authority of any statute. In the case at bar, 
the President of the United States authorized the return j 
of the proceeds of the sale of his Hawaiian interests to Mr. ! 
Isenberg under direct authority of Congress conferred upon 
him by the Trading with the Enemy Act. The distinction | 
between the acts of subordinate officers, not having au- j 
thority from Congress to do a particular act, and the dis-1 
cretionarv determinations and decisions of the higher! 
officials having such authority, was settled in Royal In- j 
demnity Co. v. United States, 313 U. S. 2S9 where the White- • 
side and Wilber Nat. Bank cases were distinguished. 

There is no statute conferring jurisdiction of the cause 
of action appellees have pleaded in their counterclaim,, 
while the Trading with the Enemy Act clearly prescribes ! 
finality to the President’s allowance of an Alien Property 
Custodian claim. Since the bill of complaint was dismissed! 
for want of jurisdiction, on the decision in Pflueger v.l 
United States, supra, the counterclaim should be dismissed 

| 

under the decision in the Kelleam case. 

i 

I 

j 

II. 

! 

The District Court ought not to have attempted to! 
determine a contested factual issue of fraud on a 
motion for summary judgment; nor did appellees 
make out a case of fraud if summary judgment could 
properly have been used. 

| 

Fraud is never to be presumed; each element must bej 
proven in a clear and unequivocal manner. Lee v. PolJc\ 
County Copper Co., 62 U. S. 493,504; Hammond v. Hopkins,\ 
143 U. S. 224,257. With all their 90 cited cases, the appellees! 
have been unable to find a single case where a motion fori 

summary judgment has been granted where there was a 

j 

i 


i 
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i contested issue of fraud. The Supreme Court in Jackson v. 
Irving Trust Co., supra, has pointed out that the lower court 
was correct in ruling that there was no justification for 
setting aside a decree on affidavits charging fraud and collu¬ 
sion. The presumption of regularity supports the official 
acts of all public officers, United States v. Chemical Founda¬ 
tion, 272 U. S. 1. Appellees have not overcome such pre¬ 
sumption. 

When the numerous documents placed in this record by 
appellees and the statements and insinuations contained in 
their brief are analyzed, it will be found that the entire 
charge of fraud boils down to four statements contained 
in appellant’s affidavit of November 30, 1927,—an affidavit 
which was prepared for appellant’s signature by Alien 
Property Custodian officials after appellant had made to 
them a full and truthful disclosure of all of the facts per- 
i taining to his citizenship and other matters (R. 195). 

The first challenged statement (page 42 of appellees’ 
brief) is to the effect that appellant had not taken an oath 
of allegiance to Germany or applied for citizenship there 
and had not foresworn allegiance to Hawaii or the United 
States. The only portion of this language which finds its 
way into the executive allowance is that part in which 
appellant stated that he had not foresworn allegiance to 
Hawaii or the United States, and this statement is abso¬ 
lutely true. Appellees’ twro German lawyers do not even 
suggest that abjuration of prior allegiance w^as a prere¬ 
quisite to German naturalization. In fact they state it was 
not necessary (R. 118,128). Appellees did not support their 
motion with any paper signed by appellant renouncing his 
Hawaiian or American citizenship. 

The first part of the statement concerning German 
naturalization obviously was not relied upon by the gov¬ 
ernment officials in allowing the claim. If it had been, the 
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only logical assumption is that it would have been men¬ 
tioned in the executive allowance, for appellant’s citizen¬ 
ship was the primary question for determination. The fact 
that this is not mentioned leads to but one conclusion’ and 
that is that the government officials in charge of the matter 
knew about the proceedings in Germany, when Isenberg 
was a nineteen year old boy. This is borne out by the 
record even if appellant’s affidavit concerning the disclos¬ 
ures made to Judge Abbott were to be disregarded, for it 
appears in the file in his mother’s case (R. 176, 7) which 
was considered and relied upon in the allowance to appel¬ 
lant (R. 160, 162). 

The next statement which appellees say was false was 
to the effect that appellant “regarded” himself an Ameri¬ 
can citizen. There is no suggestion in the executive allow¬ 
ance that what he regarded himself had any significance 
as it is not mentioned. This statement is entirely con¬ 
sistent with the Hawaiian and Bremen theory of dual citi¬ 
zenship (McFarlane v. Collector of Customs, 11 Hawaiian 
166; Ii. 12S) and is explained in appellant’s affidavit of 
November 21, 1939 (R. 168). Furthermore, the question of 
appellant’s citizenship was one of status and anything he 
may or may not have believed about it was entirely im¬ 
material and consequently could not be the basis of a charge 
of fraud. 

Appellees next say that the officials were deceived by 
appellant’s statement that he “considered” Lihue, Hawaii, 
to be his domicile, whereas, in fact, his domicile was in 
Germany. If the officials relied upon or were deceived by 
this statement, they took a most peculiar method of show¬ 
ing it for the executive allowance, in its opening sentence 
(R. 160), says: “This claim is presented by J. C. Isenberg, 
a resident of Travenort, Germany * * V’ 
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Finally, appellees challenge appellant’s statement that 
he never bore arms against the United States or any of 
her allies or associates. This statement, we submit, is 
wholly true, for appellees admit that appellant’s military 
service in the German army terminated in 1916 and was 
entirely on the Russian front. Furthermore, Russia was 
never an ally of the United States although for a short 
time, it was technically an associate. It is interesting to 
note that while the affidavit mentions associates, the execu¬ 
tive allowance avoids the use of the word. Finally, appel¬ 
lant’s war service was known to the officials passing on his 
claim, as it was set forth in detail in the record in his 
mother’s case which they had before them (R. 188-9). 

Appellees have not in any sense of the word made out 
a case of fraud. The essential element of reliance is en¬ 
tirely lacking. Appellees have attempted to fill in this gap 
in their case with the affidavits of William D. Mitchell and 
Roy St. Lewis, but, as we pointed out at length on pages 
24 to 26 of our main brief, these carefully worded docu¬ 
ments are wholly improper and incompetent and do not 
show reliance or that these men were misled in any par¬ 
ticular by appellant’s affidavit of November 30, 1927. It 
is apparent on the face of this record that the facts con¬ 
cerning each and every statement now challenged by ap¬ 
pellees was entirely true, known to the officials at the time, 
immaterial or ignored by them. 

In entering summary judgment for fraud in this case 
the lower court brushed aside the flaws in appellees’ case 
and ignored appellant’s affidavit of April 11, 1940 (R. 195). 
This affidavit must be “liberally construed, and if its terms 
reasonably warrant the inference” that appellant has a 
substantial defense to the counterclaim, summary judg¬ 
ment should not be entered, Wyatt v. Madden , 59 App. D. C. 
38; 32 F. (2d) 838. In the affidavit appellant states that 
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on November 30, 1927, he went to the office of the Alien 
Property Custodian and saw Judge Abbott who, with an 
assistant, “went over all the facts of my citizenship and 
of my claim for the return of my property, and after doing 
so, prepared the affidavit of November 30, 1927,” and that 
he (appellant) “made a full and true statement to the j 
government’s representatives and answered all of the ques- j 
tions they asked of me frankly and truthfully.” This affi- | 
davit, even without the corroboration it receives from the 
other documents in this record, is in itself sufficient to de- 

! 

feat the motion for summary judgment. 

This case is an excellent example of the dangers inherent 
in a loose application of the summary judgment rule. We 

I 

have here a number of affidavits and carefully selected j 
documents which at first blush present a rather black pic- j 
ture. The motion for summary judgment supported by these | 
papers was filed after the outbreak of the present war and 
during a period in which it was practically impossible for 
appellant to communicate with his counsel in preparation 
for the defense (R. 164,187). The appellees did not see fit 
to present the entire picture to the lower court. It is appar¬ 
ent on the face of the executive allowance that there were 
“affidavits of competent persons” other than appellant in j 
the file (R. 161). The existence of these papers and pos¬ 
sibly other documents which might throw light on this 
question is admitted by appellees on page 49 of their brief 
where they suggest that it was up to appellant to seek the 

i 

production of this material which was in their own pos- ; 
session. This suggestion, in itself a tacit admission of the 
weakness of appellees’ case and their failure to prove it even 
with their hand-picked documents, is not worthy of further 
elaboration for it was certainly not incumbent upon appel- I 
lant to supply the missing evidence. The suggestion, we 
believe, should be treated in much the same light as ap- j 
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pellees’ insistence upon a summary judgment for fraud 
upon part of the record before the President and his 
advisers and at a time when appellant is prevented by 
circumstances beyond his control from adequately prepar¬ 
ing his defense. This would seem to violate every rule of 
common decency and fairness. 

Allegations of fraud are easily made and reputations of 
honorable persons, built up over a life-time of fair dealing, 
are easily destroyed by such charges. It is for that reason, 
more than any other, that the courts have jealously pro¬ 
tected the rights of persons against whom such charges are 
made, demanding of the litigant asserting fraud strict and 
unequivocal proof of his charges. Appellees have fallen far 
short of the requirement. 

Appellant is not a cheat or a rogue. His reputation for 
honesty and integrity is of the highest (R. 41, 84). Cer¬ 
tainly he should at least be given his day in court and not 
have a judgment of over $200,000 entered practically by 
default. As Mr. Justice Reed said in Edwards v. United 
States, 312 U. S. 473: 

“The refusal to permit the accused to prove his 
defense may prove trivial when the facts are de¬ 
veloped. Procedural errors often are. But procedure 
is the skeleton which forms and supports the whole 
structure of a case. The lack of a bone mars the 
symmetry of the body. The parties must be given an 
opportunity to plead and prove their contentions or 
else the impression of the judge arising from sources 
outside the record dominates results. The require¬ 
ment that allegations must be supported by evidence 
tested by cross examination protects against false¬ 
hood.” 

The affidavits of Attorney General Mitchell and his 
assistant (R. 135,192) were incompetent. United States v. 
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Morgan, 313 U. S. 409, decided May, 1941, after the judg¬ 
ment was entered in this case, where the Supreme Court 
severely criticized the lower court for permitting an exami¬ 
nation of another cabinet officer, the Secretary of Agri¬ 
culture, saying, “But, the short of the business is that the 
Secretary should never have been subjected to this exami- 
nation.” 


In any event the executive allowance awarding 
appellant the bare proceeds of his sold-out property 
was within the President’s discretion and is not subject 
to review in this proceeding. 

We have pointed out at length in our main brief (pp. 
30-36) the basis for the determination that appellant was 
entitled to the return of his property as an American citi¬ 
zen. Appellees argue that the allowance was the result 
of a mistake by the executive relying principally on Cum¬ 
mings v. Isenberg, 67 App. D. C. 17; 89 F. (2d) 489, holding 
the provisions of the Expatriation Act of 1907 to be appli¬ 
cable to persons obtaining American citizenship by virtue 
of citizenship in the Republic of Hawaii and Von Zedtwitz 
v. Sutherland , 58 App. D. C. 153; 26 F. (2d) 525, holding 
that a person having German and Swiss citizenship is not 
within the remedial provisions of the Trading With The 
Enemy Act. Neither of these cases involved an attack on 
a claim allowed by the President. Both were appeals from 
determinations of the lower courts. This is a distinction 
of importance. 

On August 10,1931, the date of the executive allowance, 
the law as it then stood fully justified it. The expatriation 
question involved in the later decision of this Court in the 
Richard Isenberg case had been deemed settled to the con- 
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trary by the government officials by the decision of the 
Supreme Court of the District of Columbia in Isenberg v. 
Ilicks (unreported but filed on June 22,~ 1925, Equity No. 
43974). An appeal to this Court in that case was abandoned 
by the government. The question of a person claiming 
American citizenship who also had a German status had 
not been passed upon. The Supreme Court, however, had 
stated in a number of cases that the remedial provisions 
of the Trading With The Enemy Act must be liberally in¬ 
terpreted to effect the return of property to citizen owners, 
Miller v. Robertson, 266 U. S. 243, 248; Central Union 
Trust Company v. Garvin, 254 U. S. 554, 566; Stoehr v. 
Wallace, 255 U. S. 239, 245. Certainly a liberal construc¬ 
tion would require the return of property to an American 
citizen irrespective of what the German authorities may 
have thought about his status. 

It cannot be said that there was any “mistake” in the 
executive allowance. When appellant applied for the re¬ 
turn of his property it became the duty of the President 
(like the court if the alternative remedy had been followed) 
to make his factual determination of “citizenship and other 
relevant facts” under section 9(b) of the Act (Main brief 
appendix, p. 38). He did this in the light of the law as it was 
then understood and properly ordered the return to ap¬ 
pellant of the proceeds of his property. That this court 
might have reached a different conclusion does not war¬ 
rant an attack on the determination some ten years later 
upon the ground of alleged “mistake” by the President, 
Ripperger v. A. C. AUyn Company, 113 F. (2d) 332, 333 
cert, den., November 12, 1940. (See main brief, p. 36.) 

Rule of Damages for “Mistake”. 

The parties should be left where the court finds them; 
Atlantic Coast Line R. R. Co. v. Florida, 295 U. S. 301, 310, 


13 


317; In Re South Shore Cooperative Ass’n., 103 F. (2d) 
336, 338; Cunard v. Elting, 97 F. (2d) 373, 378; Schank v. 
Sclwchman, 212 N. Y. 352, 360. The same rule applies to 
the United States as to a private litigant. Bull v. United 
States, 295 U. S. 247, 260-263; United States v. Sanborn, 
135 U. S. 271; United States v. The Thekla, 266 U. S. 228. 
No interest should be included until a rate and an amount, 
if any, based on all the circumstances and equities, have 
been duly arrived at, Board of Commissioners of Jackson 
County v. United States, 308 U. S. 343. 

Conclusion. 

The judgment of the trial court should be reversed and 
the counterclaim dismissed for want of jurisdiction or, if 
that is denied, the case should be remanded to the District 
Court for trial. 


Respectfully submitted, 

Reuben D. Silliman, 
William R. Rodenberg, 
Sherwood E. Silliman, 
Attorneys for appellant. 
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Koto: I hie information is strictly 
confidential and ie not to be used 
for publicity or advertising of any 
sort. 


Long Island City, 

STUlw.il 4—MOO 


February 16, 1938 


The Patterson Foundry 4 Maohino Company, 
117 Liberty Street, 

New York, N,X. 


Attention: Ur. K.L. Kawood. 


Dear Mr. Kawood: 

We are very pleased to give you our experience with the 4x6 
High Speed Chrome Manganese Ball Uill which we purchased from 
you about 1& years ago and have had in constant operation 
sinoe that time. 

This mill is operating regularly on oarbon blaok, lamp blaok, 
Prussian blue and ohrome greens. Those oolors are gound in 
various types of varnish vehicles. Prior to the installation 
of the Chrome Manganese Mill we gound these pigments on Burr 
Stone Line Pebble Mill, Wo find that the Chrome Manganese 
Mill grinds any of the above pigments in just about one half 
the length of time required by the Burr Stone Line Pebble Mill, 

We find that the gloss of enamels made from the pigments ground 
in this mill are equal to the gloss obtained from pigments ground 
on any other type of equipment and in many oases superior* 

We find that the pigments ground on this mill are very sharp 
and olean in tone showing that there is no contamination from 
this mill* 


Very truly yours, 
A.C.HORN COMPANY 


AOA.m 
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Mot«i This information It strictly 
confidential and it not to bo nted 
for publicity or advertising of any 

Roxaun Flexible Laci sort. 

im ohivii vii ii 

ELIZaIIETH.NKW.I 

February 16, 1938 


The Patterson Foundry & Machine Co., 

117 Liberty St., 

New York City, N. Y. 

Attention: Mr. K. S. Valentine 

Dear Mr. Valentine: 

In response to your inquiry as to our experience with the 
150 gallon chrome manganese ball mill which vve purchased 
from you on June 17th, 1937, I might list the following 
observations which we have made in connection y/ith its 
use: 

# 1• A reduction in the time necessary for grinding pig¬ 
ments to about 50$ of the grinding time necessary for 
the same pigments using a lined mill. 

#2. Better gloss in the resulting enamel than is obtain¬ 
able with lined mills. Tie believe that this feature 
is probably due to the fact that the contamination of 
the batch by microscopic contamination caused by mill 
surface wear has been materially reduced. 

#3. It is possible to grind, without discoloration, fairly 
light colors, such as chrome greens, and it is also pos¬ 
sible to secure satisfactory dispersions of pigments 
normally difficult to grind in ball or pebble mills, 
such as iron blues and carbon blacks. 

We have found the general operation of the mill to be en¬ 
tirely satisfactory. 



Very truly yours. 


HVKsMUS 


RUX. 


BY 



EXIBLE LACQUER COft?ANY 


R. V. Kirk, Secretary 


•-T£: 


/ > J %>. 
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and all ttfes or 

ARCHITECTURAL AND 
INDUSTRIAL FAINTS 
VARNISHES ENAMELS 



71 OTSEGO S'_ 


BROOKLYN, N. Y. 

1828-109 YEARS - 1937 


ACT VARNISH. NC* «OA» 

CODES 

ABC 9 - ABC ft - 
OENUtrS 
WORN* 

ERIC BASIN. OROORLTN. N * 

OH CCS 

H6 HlOH ST . BOSTON. MASS 
92*9 NORTH CLARA » T .C N«C AOO. ILL 


Fobruary lb, 193b 


The Patterson Foundry &■ kaohine Company 
117 Liberty St, 

««w York City 


Gontleneni 


Attention kr. N. L. Cawood 


In response to your request as to our experience 
in regard to the use of Patterson Foundry t: Lachine Company High Spood 
Chrome Manganese kills, please be advised that m fool the outstanding 
characteristics of these nllfte are the following - 

1 - that they unquestionably reduoe required grinding 
tine in comparison with Buhrstonc pebble mills, in fact it is our belief 
that tho grinding time is actually reduced by almost 60 percent. 

2 - that they are adaptable for grinding paints with¬ 
out serious contamination and much less contamination tlnn generally exists 
in products produced in unlined ball mills. 

3 - that thoy are adaptable for the manufacture of 
many different typos of products, including floor points, exterior house 
paint, metal proteotivo paints, industrial enamels. 

4 - that a wide rongo of colors can bo produced in 
theso mills in the various typo products 3uch as ennunorateu in 3, and 
while puro white cannot bo readily prouuoou, novertholoss light shades 
or in othor v;or:.s whites vhich have been tintod, aro possible as well 
as greens, browns, reds, bluos and yellows. 


Commendin' tho foregoin, to your attention, we aro, 
'«ry truly yours. 






A. V. JENSEN. 

LINING FOR TUBE MILLS. 
APPLICATION HIED APR. 21. 191 >. 
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UNITED STATES PATENT OFFICE. 


ALEXANDER V. JENSEN, OF DEVILS SLIDE, 
NESE STEELE COMPANY, OF AUGUSTA, 


UTAH, ASSIGNOR TO AMERICAN MANOA- 
MAINE, A CORPORATION OF MAINE. 


LINING FOR TUBE-MILLS. 


1,291,008. 


Specification of Letter* Patent. Patented Jail. 14,1919. 
Application filed April 21,1915. Serial No. 22,738. 


To all whom it may concern: 

Bo it known thnt I, Alexander V. Jensen, 
a subject of His Majesty the King of Den¬ 
mark, and a resident of Devils Slide, in the 
6 county of Morgan and State of Utah, have 
made and invented certain new and usoful 
Improvements in Linings for Tube-Mills, of 
which the following is a specification. 

This invention relates to a lining for 
10 grinding mills, the objwt being to provide 
a lining which will impart a maximum 
amount of agitation to the mill contents, 
resulting in the efficient grinding thereof. 

It has become well known in the art to 
16 which my invention relates that the grind¬ 
ing action is due to the local motion and agi¬ 
tation of the grinding balls or cylpebs. 
This local movement, or the balls or cylpebs 
causes the contents of the mill to be ground 
20 therebetween. Anv sliding action of tho 
contents of tho mill with reference to tho 
lining plates or the mill sholl, causes exces¬ 
sive wear upon tho lining plates, and pre¬ 
vents the local agitation and movement of 
26 the balls and cylpebs one with relation to tho 
othor, so that sliding in the grinding mill* 
takes place at the expense $f the lining 
plates and prevents the proper grinding of 
the mill contents. In order to overcome this 
30 sliding of the mill contents, it has heretofore 
been customary to form the lining plates of 
various shapes and forms and to provide 
bars or ribs extending longitudinullv of tho 
mill. The lining plates were of a liaphaz- 
36 aid configuration, some being provided- with 
steps, others with sharply slanting peaked 
sides, while others were of a waved con¬ 
figuration. Such haphazard configuration 
did not, however, as will be hereinafter more 
40 apparent, produce the maximum local move¬ 
ment of the balls or cylpebs, and conse¬ 
quently the maximum grinding action was 
not obtained. 

It is accordingly an object of my invention 
43! to provide a lining plate the curvature of 
A’hich follows certain definite and fixed 
mathematical and geometrical laws, whereby 
sliding is greatly reduced; whereby the 
maximum local movement and rotation of 
60 the balls and cylpebs tajres place, and where¬ 
by the maximum grinding efficiency is ob¬ 
tained. To the above end, J have formed 


my lining from a plurality of lining plates 
which collectively provido a wave-like or 
undulatory working surface for the interior 66 
of the mill casing; the cross-sections of the 
individual plates upon planes transverse to 
the axis of the casing being in the form of 
troehoidal curves, or, more strictly speaking, 
the working surfaces of tho several indi- 60 
vidunl plates being such that they appear in 
cross-section as troehoidal curves. 

I have also found that, by forming adja¬ 
cent lining plates so that adjoining por¬ 
tions thereof although of similar character- 66 
istics, are of different, wave lengths and am¬ 
plitudes, any tendency for the ingredients of 
the mill to toko up certain formations is 
prevented, the local agitation and rotatiofl 
of the ingredients is provided for, and a 70 
breaking over of tljc ingredients of tho mill, 
similar to tho surf of ocean waves, is caused 
to take plucc. 

Other objects and advantages will appear 
a$ the description proceeds, wherein it is to 76 
be mulerstood that changes in the precise 
embodiment of the invention can be made 

S ithin tile scope of what is claimed witlitfut 
enacting from the spirit of tho invention.- - 
The preferred embodiment of my.invent 80 
tion is disclosed in tho accompanying draw¬ 
ings, wherein:— 

Figure 1 is a view in end section of a 
grinding mill equipped with a lining em¬ 
bodying the characteristic features of my 86 
invention; 

Fig. 2 is a similar, but enlarged, view of 
a portion of the foregoing, illustrating a 
lining plate mathematically curved to obtain 
the maximum rotation ami agitation of the 90 
mill contents nmfcsajtirelv eliminating slid¬ 
ing; 

Fig. 3 is n sectional view of a lining plate 
disclosing the reinforcing ribs which are 
formed upon the under or non-working side 96 
thereof; . 

Fig. 4 is a view in perspective of one of 
the lining plates; 

Fig. 5 is a view in end section of a grind¬ 
ing mill, equipped with a somewhat modified 100 
form of lining, the modification largely re¬ 
siding in the manner in which the several 
lining plates are held in position; 

Fig. C is a view in perspective of ono of 
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the holding members, by means of which the 
lining plates are held in place; 

Kig. 7 is a view in.perspective of one of 
the two wedge members with which each lin- 
6 ing is provided, and whereby the several 
plates are wcdgedl.v held against the inner 
surface of the grinding mill shell. 

deferring specifically to the several views, 
the grinding mill shell 11 is provided with 
10 my liner 12. The liner 12 is formed or com¬ 
posed of n number of separate lining plates 
13, each of which is curved to conform to, 
or in accordance with, n curve which is 
traced by a point within a generating circle 
15 which rolls, without sliding, within a larger 
base circle. This curve is known ns the tro¬ 
choid, sometimes called the hypotrochoid, 
arid belongs to that class of second degree 
curves known as the cycloidal family. As 
20 the mill is rotated, the ingredients thereof 
partake of a motion similar to the motion 
of the generating circle,-by which the curva¬ 
ture of the lining plates was constructed, 
and this local agitation and forward move- 
25 meat, ns well ns the local rotation of each 
of the cvlpebs or halls, causes the contents 
of tho mill to be efficiently ground, the en¬ 
tire action taking pluce without sliding, and 
therefore 'with a minimum amount of wear 
30 upon the lining plates. In order to cause 
the ingredients to break over, similar to the 
surf of th.c ocean waves, and in order to 
break up any particular formation within 
(he *milf,"thc adjacent trochoidal arcs, or 
35 more specifically the adjacent hypotrochoi- 
daTarcs, arc'formed from different generat¬ 
ing circles, so that while they still are tro- 
ehoidal in form they are of different wave 
lengths and amplitudes; thus the trochoidal 
40 nrc A—II in Kig. 2 is of greater wave length 
and amplitude than the adjoining trochoi- 
dal arc If—X. 

In older that the various plates may l>e 
held in then proper positions, they are nr- 
45 ranged to overlap, the toe end 16 at each 
plate being provided with the holt openings 
1U. and tho beveled under surface 17. The 
top surface IS of the heel end of the plate is 
correspondingly hoveled so as to nicely re- 
60 ceive the beveled toe end of the next adja¬ 
cent plate thereon. Suitable slots ID are 
funned in the heel end of the plate and in 
connection with the holt openings HI of the 
adjacent plate, are adapted to receive the 
65 holding holts 20 therethrough, which latter 
extend through suitable openings in the. mill 
-hell -r, me tui- iiniftgffiPCs 4heicto. 

'I'lie lining plates are provided with the 
strengthening and loiigitndinallv extending 
(in ribs 21. which extend bobcath. and are 
* formed integral with, the cr.'st portion of 
the waves of the plates. >o as to reinforce 
and strengthen the plates against I He severe 
hammering act ion whit h they necessarily re¬ 


ceive, and also materially reducing the elon- 66 
gat ion of the plates which is especially 
likely to take place when they are formed 
of manganese steel, the preferred metal for 
such structures. 

A somewhat modified form of liner is Ulus- 70 
tinted in Kig. 5, wherein the ends of the lin¬ 
ing plates 24 do not overlap hut are each 
provided with the transversely extending 
ribs 20 which contact with the inner surface 
of the shell 25 and provide for the proper 75 
support of the lining plate. The ends of 
the lining plates, in addition to the ribs 20, 
include the tongues 27 which fit within and 
interlock with the grooves or recesses 28 
provided within tho holding members 20. &c 
The holding members are of H-shape so as 
to receive the projecting tongues of adjacent 
lining plates therein and hold them against 
inward displacement. 

Each complete lining is provided with two 
wedgo mcmixirs 29, and which include the 
tapering sides 30, adapted to fit between, 
and engage, the beveled ends 31, which are 
provided upon four of tho lining plates. 
Suitable bolts 32 extend through these 91 
wedge members and draw them down to¬ 
ward the shell 25, and in so doing, force the 
lining plates into their interlocked posi¬ 
tions with the holding members 29 and thus 
hold the various lining plates against the 06 
inner jieriphery of the mill shell. An dis¬ 
closed in Fig. 5, each lining is preferably 
formed with two diametrically positioned 
wedge members, thus insuring the proper re¬ 
tention of the lining plates, even though they 100 
become somowhat elongated or distorted un¬ 
der the severo conditions under which they 
operate. A material saving in bolts will 
thus be offected in this manner of securing 
tho plates in position, and docs not interfere 106 
with the agitation of the mass disposed 
within the mill which results in tho efficient 
grinding thereof. 

What I claim is:~ 

1. A lining plato for a grinding mill the no 
working surface of which is wave-like or 
undulatory in form, and of trochoidal shape 

in cross-section on a plane perpendicular to 
tho axis of a circle circumscribing the bn«e 
thereof; successive portions of said working 116 
surface differing from one another in wnfo 
length and in amplitude. 

2. The combination with a grinding mill 
having a shell circular in cross-section, of 

a lining for said shell made up of a plurality 120— 
of separate plates the working surfaces of 
which nix? wave-like, or undulatory. cross- 
sections of said plates upon planes perpen¬ 
dicular to the rtxis of the said shell living 
trochoidal in form relativo to the inner sur- l2o 
face thereof, so far as regards their re¬ 
spective working surfaces; and menus for 
securing said plates in plnce within and 
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